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Sy Preface 


Economic Development Extra Session (1st Ex. Sess.) 


The General Assembly, in an Extra Session held on November 4, 2004, 
enacted Session Laws 2004-204, 1st Ex. Sess., an act to provide a tax credit for 
certain major computer manufacturing facilities and to enhance certain 
existing tax incentives for those facilities. This act amended or enacted 10 
sections of the General Statutes, which are set out in this pamphlet. 


Ratification of Constitutional Amendments 


The voters of North Carolina, in the general election held on November up 
2004, approved constitutional amendments to N.C. Const. art. 4, § 10, and 
N.C. Const. art. 9, § 7, and approved the enactment of N.C. Const. art. oe 1 
The texts of these constitutional provisions are set out in this pamphlet. In 
addition, G.S. 105-277.11 and G.S. 105-284 each contained provisions with 
effective dates contingent upon passage of the constitutional arhendment 
enacting N.C. Const. art. 5, § 14 — those sections have been set out as well. 


Corrections to G.S. Sections 


Also included in this pamphlet is the corrected text of G.S. 44A-4, GS. 
58-36-75, and G.S. 105-243.1. 
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The General Statutes of North Carolina 
December 2004 Special Supplement 
Chapter 20. 

Motor Vehicles. 


ARTICLE 3. 
Motor Vehicle Act of 1937. 


Part 10. Operation of Vehicles and Rules of the Road. 


§ 20-158. Vehicle control signs and signals. 


Editor’s Note. — Carolina Rate Bureau shall assign one insur- 

Session Laws 2004-172, s. 4, which was cod- ance point under the Safe Driver Incentive 
ified as G.S. 58-36-75(h) at the direction of the Plan for persons who fail to yield to a pedes- 
Revisor of Statutes, provides that the North trian under G.S. 20-158(b)(2)b. 
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Chapter 44A. 
Statutory Liens and Charges. 


Article 1. 
Possessory Liens on Personal Property. 


Sec. 
44A-4, Enforcement of lien by sale. 


ARTICLE 1. 


Possessory Liens on Personal Property. 


§ 44A-4. Enforcement of lien by sale. 


(a) Enforcement by Sale. — If the charges for which the lien is claimed 
under this Article remain unpaid or unsatisfied for 30 days or, in the case of 
towing and storage charges on a motor vehicle, 10 days following the maturity 
of the obligation to pay any such charges, the lienor may enforce the lien by 
public or private sale as provided in this section. The lienor may bring an 
action on the debt in any court of competent jurisdiction at any time following 
maturity of the obligation. Failure of the lienor to bring such action within a 
180-day period following the commencement of storage shall constitute a 
waiver of any right to collect storage charges which accrue after such period. 
Provided that when property is placed in storage pursuant to an express 
contract of storage, the lien shall continue and the lienor may bring an action 
to collect storage charges and enforce his lien at any time within 120 days 
following default on the obligation to pay storage charges. 

The owner or person with whom the lienor dealt may at any time following 
the maturity of the obligation bring an action in any court of competent 
jurisdiction as by law provided. If in any such action the owner or other party 
requests immediate possession of the property and pays the amount of the lien 
asserted into the clerk of the court in which such action is pending, the clerk 
shall issue an order to the lienor to relinquish possession of the property to the 
owner or other party. The request for immediate possession may be made in 
the complaint, which shall also set forth the amount of the asserted lien and 
the portion thereof which is not in dispute, if any. If within three days after 
service of the summons and complaint, as the number of days is computed in 
G.S. 1A-1, Rule 6, the lienor does not file a contrary statement of the amount 
of the lien at the time of the filing of the complaint, the amount set forth in the 
complaint shall be deemed to be the amount of the asserted lien. The clerk may 
at any time disburse to the lienor that portion of the cash bond, which the 
plaintiff says in his complaint is not in dispute, upon application of the lienor. 
The magistrate or judge shall direct appropriate disbursement of the disputed 
or undisbursed portion of the bond in the judgment of the court. In the event 
an action by the owner pursuant to this section is heard in district or superior 
court, the substantially prevailing party in such court may be awarded a 
reasonable attorney's fee in the discretion of the judge. 

(b) Notice and Hearings. — 

(1) If the property upon which the lien is claimed is a motor vehicle that 
is required to be registered, the lienor following the expiration of the 
relevant time period provided by subsection (a) shall give notice to the 
Division of Motor Vehicles that a lien is asserted and sale is proposed 
and shall remit to the Division a fee of ten dollars ($10.00). The 
Division of Motor Vehicles shall issue notice by registered or certified 
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mail, return receipt requested, to the person having legal title to the 
property, if reasonably ascertainable, to the person with whom the 
lienor dealt if different, and to each secured party and other person 
claiming an interest in the property who is actually known to the 
Division or who can be reasonably ascertained. The notice shall state 
that a lien has been asserted against specific property and shall 
identify the lienor, the date that the lien arose, the general nature of 
the services performed and materials used or sold for which the lien is 
asserted, the amount of the lien, and that the lienor intends to sell the 
property in satisfaction of the lien. The notice shall inform the 
recipient that the recipient has the right to a judicial hearing at which 
time a determination will be made as to the validity of the lien prior 
to a sale taking place. The notice shall further state that the recipient 
has a period of 10 days from the date of receipt in which to notify the 
Division by registered or certified mail, return receipt requested, that 
a hearing is desired and that if the recipient wishes to contest the sale 
of his property pursuant to such lien, the recipient should notify the 
Division that a hearing is desired. The notice shall state the required 
information in simplified terms and shall contain a form whereby the 
recipient may notify the Division that a hearing is desired by the 
return of such form to the Division. The Division shall notify the lienor 
whether such notice is timely received by the Division. In lieu of the 
notice by the lienor to the Division and the notices issued by the 
Division described above, the lenor may issue notice on a form 
approved by the Division pursuant to the notice requirements above. 
If notice is issued by the lienor, the recipient shall return the form 
requesting a hearing to the lienor, and not the Division, within 10 
days from the date the recipient receives the notice if a judicial 
hearing is requested. If the registered or certified mail notice has been 
returned as undeliverable and the notice of a right to a judicial 
hearing has been given to the owner of the motor vehicle in accordance 
with G.S. 20-28.4, no further notice is required. Failure of the 
recipient to notify the Division or lienor, as specified in the notice, 
within 10 days of the receipt of such notice that a hearing is desired 
shall be deemed a waiver of the right to a hearing prior to the sale of 
the property against which the lien is asserted, and the lhenor may 
proceed to enforce the lien by public or private sale as provided in this 
section and the Division shall transfer title to the property pursuant 
to such sale. If the Division or lienor, as specified in the notice, is 
notified within the 10-day period provided above that a hearing is 
desired prior to sale, the lien may be enforced by sale as provided in 
this section and the Division will transfer title only pursuant to the 
order of a court of competent jurisdiction. 

If the registered or certified mail notice has been returned as 
undeliverable, or if the name of the person having legal title to the 
vehicle cannot reasonably be ascertained and the fair market value of 
the vehicle is less than eight hundred dollars ($800.00), the lienor may 
institute a special proceeding in the county where the vehicle is being 
held, for authorization to sell that vehicle. Market value shall be 
determined by the schedule of values adopted by the Commissioner 
under G.S. 105-187.3. 

In such a proceeding a lienor may include more than one vehicle, 
but the proceeds of the sale of each shall be subject only to valid claims 
against that vehicle, and any excess proceeds of the sale shall be paid 
immediately to the Treasurer for disposition pursuant to Chapter 
116B of the General Statutes. 
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The application to the clerk in such a special proceeding shall 
contain the notice of sale information set out in subsection (f) hereof. 
If the application is in proper form the clerk shall enter an order 
authorizing the sale on a date not less than 14 days therefrom, and 
the lienor shall cause the application and order to be sent immediately 
by first-class mail pursuant to G.S. 1A-1, Rule 5, to each person to 
whom notice was mailed pursuant to this subsection. Following the 
authorized sale the lienor shall file with the clerk a report in the form 
of an affidavit, stating that the lienor has complied with the public or 
private sale provisions of G.S. 44A-4, the name, address, and bid of 
the high bidder or person buying at a private sale, and a statement of 
the disposition of the sale proceeds. The clerk then shall enter an 
order directing the Division to transfer title accordingly. 

If prior to the sale the owner or legal possessor contests the sale or 
lien in a writing filed with the clerk, the proceeding shall be handled 
in accordance with G.S. 1-301.2. 


(2) If the property upon which the lien is claimed is other than a motor 


vehicle required to be registered, the lienor following the expiration of 
the 30-day period provided by subsection (a) shall issue notice to the 
person having legal title to the property, if reasonably ascertainable, 
and to the person with whom the lienor dealt if different by registered 
or certified mail, return receipt requested. Such notice shall state that 
a lien has been asserted against specific property and shall identify 
the lienor, the date that the lien arose, the general nature of the 
services performed and materials used or sold for which the lien is 
asserted, the amount of the lien, and that the lienor intends to sell the 
property in satisfaction of the len. The notice shall inform the 
recipient that the recipient has the right to a judicial hearing at which 
time a determination will be made as to the validity of the lien prior 
to a sale taking place. The notice shall further state that the recipient 
has a period of 10 days from the date of receipt in which to notify the 
lienor by registered or certified mail, return receipt requested, that a 
hearing is desired and that if the recipient wishes to contest the sale 
of his property pursuant to such lien, the recipient should notify the 
lienor that a hearing is desired. The notice shall state the required 
information in simplified terms and shall contain a form whereby the 
recipient may notify the lienor that a hearing is desired by the return 
of such form to the lienor. Failure of the recipient to notify the lienor 
within 10 days of the receipt of such notice that a hearing is desired 
shall be deemed a waiver of the right to a hearing prior to sale of the 
property against which the lien is asserted and the lienor may proceed 
to enforce the lien by public or private sale as provided in this section. 
If the lienor is notified within the 10-day period provided above that 
a hearing is desired prior to sale, the lien may be enforced by sale as 
provided in this section only pursuant to the order of a court of 
competent jurisdiction. 


(c) Private Sale. — Sale by private sale may be made in any manner that is 
commercially reasonable. If the property upon which the lien is claimed is a 
motor vehicle, the sale may not be made until notice is given to the Commis- 
sioner of Motor Vehicles pursuant to G.S. 20-114(c). Not less than 30 days prior 
to the date of the proposed private sale, the lienor shall cause notice to be 
mailed, as provided in subsection (f) hereof, to the person having legal title to 
the property, if reasonably ascertainable, to the person with whom the lienor 
dealt if different, and to each secured party or other person claiming an 
interest in the property who is actually known to the lienor or can be 
reasonably ascertained. Notices provided pursuant to subsection (b) hereof 
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shall be sufficient for these purposes if such notices contain the information 
required by subsection (f) hereof. The lienor shall not purchase, directly or 
ree the property at private sale and such a sale to the lienor shall be 
voidable. 

(d) Request for Public Sale. — If an owner, the person with whom the lienor 
dealt, any secured party, or other person claiming an interest in the property 
notifies the lienor prior to the date upon or after which the sale by private sale 
is proposed to be made, that public sale is requested, sale by private sale shall 
not be made. After request for public sale is received, notice of public sale must 
be given as if no notice of sale by private sale had been given. 

(e) Public Sale. — 

(1) Not less than 20 days prior to sale by public sale the lienor: 

a. Shall notify the Commissioner of Motor Vehicles as provided in 
G.S. 20-114(c) if the property upon which the lien is claimed is a 
motor vehicle; and 

al. Shall cause notice to be mailed to the person having legal title to 
the property if reasonably ascertainable, to the person with whom 
the lienor dealt if different, and to each secured party or other 
person claiming an interest in the property who is actually known 
to the lienor or can be reasonably ascertained, provided that 
notices provided pursuant to subsection (b) hereof shall be suffi- 
cient for these purposes if such notices contain the information 
required by subsection (f) hereof; and 

b. Shall advertise the sale by posting a copy of the notice of sale at the 
courthouse door in the county where the sale is to be held; 

and shall publish notice of sale once a week for two consecutive weeks 

in a newspaper of general circulation in the same county, the date of 
the last publication being not less than five days prior to the sale. The 
notice of sale need not be published if the vehicle has a market value 
of less than three thousand five hundred dollars ($3,500), as deter- 
mined by the schedule of values adopted by the Commissioner under 

G.S. 105-187.3. 

(2) A public sale must be held on a day other than Sunday and between 
the hours of 10:00 A.M. and 4:00 P.M:: 

a. In any county where any part of the contract giving rise to the lien 
was performed, or 

b. In the county where the obligation secured by the lien was 
contracted for. 

(3) A lienor may purchase at public sale. 

(f) Notice of Sale. — The notice of sale shall include: 

(1) The name and address of the lienor; 

(2) The name of the person having legal title to the property if such person 
can be reasonably ascertained and the name of the person with whom 
the lienor dealt; 

(3) A description of the property; 

(4) The amount due for which the lien is claimed; 

(5) The place of the sale; 

(6) Ifa private sale the date upon or after which the sale is proposed to be 
made, or if a public sale the date and hour when the sale is to be held. 

(g) Damages for Noncompliance. — If the lienor fails to comply substantially 
with any of the provisions of this section, the lienor shall be liable to the person 
having legal title to the property or any other party injured by such noncom- 
pliance in the sum of one hundred dollars ($100.00), together with a reasonable 
attorney's fee as awarded by the court. Damages provided by this section shall 
be in addition to actual damages to which any party is otherwise entitled. 
(1967, c. 1029, s. 1; 1975, c. 438, s. 1; c. 716, s. 5; 1977, c. 74, s. 4; c. 793, s. 1: 
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19815:e2690518..265 1983 cA4ss le 1985, cuGbbnss) 445; 19S9yce 770 and: 
1991, c. 344, s. 1; c. 731, s. 3; 1995 (Reg. Sess., 1996), c. 635, ss. 2-4; 1998-182, 
s. 15; 1999-216, s. 10; 1999-460, s. 7; 2004-128, s. 5.) 


Editor’s Note. — This section has been set 
out to correct an error appearing in the 2004 
Interim Supplement. 
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Chapter 58. 
Insurance. 


Article 36. ing traffic violations under the 
Werth Cae uling Ratearesu. Safe Driver Incentive Plan. 


Sec. 
58-36-75. At-fault accidents and certain mov- 


ARTICLE 36. 


North Carolina Rate Bureau. 


§ 58-36-75. At-fault accidents and certain moving traffic 
SA at under the Safe Driver Incentive 
an. 


(a) The subclassification plan promulgated pursuant to G.S. 58-36-65(b) 
may provide for separate surcharges for major, intermediate, and minor 
accidents. A “major accident” is an at-fault accident that results in either (i) 
bodily injury or death or (ii) only property damage of three thousand dollars 
($3,000) or more. An “intermediate accident” is an at-fault accident that results 
in only property damage of more than one thousand eight hundred dollars 
($1,800) but less than three thousand dollars ($3,000). A minor accident“ is an 
at-fault accident that results in only property damage of one thousand eight 
hundred dollars ($1,800) or less. The subclassification plan may also exempt 
certain minor accidents from the Facility recoupment surcharge. The Bureau 
shall assign varying Safe Driver Incentive Plan point values and surcharges 
for bodily injury in at-fault accidents that are commensurate with the severity 
of the injury, provided that the point value and surcharge assigned for the most 
severe bodily injury shall not exceed the point value and surcharge assigned to 
a major accident involving only property damage. 

(al) The subclassification plan shall provide that there shall be no premium 
surcharge, increase in premium on account of cession to the Reinsurance 
Facility, or assessment of points against an insured where: (i) the insured is 
involved and is at fault in a “minor accident,” as defined in subsection (a) of this 
section; (ii) the insured is not convicted of a moving traffic violation in 
connection with the accident; (iii) neither the vehicle owner, principal operator, 
nor any licensed operator in the owner’s household has a driving record 
consisting of one or more convictions for a moving traffic violation or one or 
more at-fault accidents during the three-year period immediately preceding 
the date of the application for a policy or the date of the preparation of the 
renewal of a policy; and (iv) the insured has been covered by liability insurance 
with the same company or company group continuously for at least the six 
months immediately preceding the accident. Notwithstanding (iv) of this 
subsection, if the insured has been covered by liability insurance with the same 
company or company group for at least six continuous months, some or all of 
which were after the accident, the insurance company shall remove any 
premium surcharge or assessment of points against the insured if require- 
ments (i), (ii), and (iii) of this subsection are met. Also notwithstanding (iv) of 
this subsection, an insurance company may choose not to assess a premium 
surcharge or points against an insured who has been covered by liability 
insurance with that company or with the company’s group for less than six 
months immediately preceding the accident, if requirements (1), (ii), and (11) 
are met. 
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(a2) The subclassification plan shall provide that there shall be no premium 
surcharge or assessment of points against an insured where (i) the insured’s 
driver’s license has been revoked under G.S. 20-16.5; and (ii) the insured is 
subsequently acquitted of the offense involving impaired driving, as defined in 
G.S. 20-4.01(24a), that is related to the revocation, or the charge for that 
offense is dismissed. In addition, no insurer shall use, for rating, underwriting, 
or classification purposes, including ceding any risk to the Facility or writing 
any kind of coverage subject to this Article, any license revocation under G.S. 
20-16.5 if the insured is acquitted or the charge is dismissed as described in 
this subsection. 

(b) Repealed by Session Laws 1999-294, s. 12(a), effective July 14, 1999. 

(c) Repealed by Session Laws 1999-132, s. 8.1, effective June 4, 1999. 

(d) There shall be no Safe Driver Incentive Plan surcharges under G.S. 
58-36-65 for accidents occurring when only operating a firefighting, rescue 
squad, or law enforcement vehicle in accordance with G.S. 20-125(b) and in 
response to an emergency if the operator of the vehicle at the time of the 
accident was a paid or volunteer member of any fire department, rescue squad, 
or any law enforcement agency. This exception does not include an accident 
occurring after the vehicle ceases to be used in response to the emergency and 
the emergency ceases to exist. 

(e) Repealed by Session Laws 1999-294, s. 12(a), effective July 14, 1999. 

(f) The subclassification plan shall provide that with respect to a conviction 
for a “violation of speeding 10 miles per hour or less over the speed limit” there 
shall be no premium surcharge nor any assessment of points unless there is a 
driving record consisting of a conviction or convictions for a moving traffic 
violation or violations, except for a prayer for judgment continued for any 
moving traffic violation, during the three years immediately preceding the date 
of application or the preparation of the renewal. The subclassification plan 
shall also provide that with respect to a prayer for judgment continued for any 
moving traffic violation, there shall be no premium surcharge nor any 
assessment of points unless the vehicle owner, principal operator, or any 
licensed operator in the owner’s household has a driving record consisting of a 
prayer or prayers for judgment continued for any moving traffic violation or 
violations during the three years immediately preceding the date of applica- 
tion or the preparation of the renewal. For the purpose of this subsection, a 
“prayer for judgment continued” means a determination of guilt by ajury ora 
court though no sentence has been imposed. For the purpose of this subsection, 
a “violation of speeding 10 miles per hour or less over the speed limit” does not 
include the offense of speeding in a school zone in excess of the posted school 
zone speed limit. 

(f1) The subclassification plan shall provide that in the event an insured is 
at fault in an accident and is convicted of a moving traffic violation in 
connection with the accident, only the higher plan premium surcharge be- 
tween the accident and the conviction shall be assessed on the policy. 

(g) As used in this section “conviction” means a conviction as defined in G.S. 
20-279.1 and means an infraction as defined in G.S. 14-3.1. 

(h) The North Carolina Rate Bureau shall assign one insurance point under 
the Safe Driver Incentive Plan for persons who fail to yield to a pedestrian 
under G.S. 20-158(b)(2)b. (1987, c. 869, s. 6; 1991, ¢. TOU Sul ca( 13, cel ce 20: 
s. 90; 1991 (Reg. Sess., 1992), c. 837, s. 11; c. 997, s. 1; 1993, c. 285, s. 11; 1995 
(Reg. Sess., 1996), c. 730, s. 3; 1997-332, s. 1; 1997-443, s. 19.26(d); 1999-132, 
s. 8.1; 1999-294, s. 12(a), (b); 2003-137, s. 1; 2004-172, s. 4.) 


Editor’s Note. — This section has been set ber 1, 2004, was codified as subsection (h) of 
out to correct an error appearing in the 2004 this section at the direction of the Revisor of 
Interim Supplement Statutes. 

Session Laws 2004-172, s. 4, effective Decem- 
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Chapter 105. 


Taxation. 


Article 3A. 


Tax Incentives for New and Expanding 
Businesses 


[See Editor’s note for repeal of this 


Article.] 
Sec. 
105-129.4. (See note for repeal) Eligibility; for- 
feiture. 
Article 3G. 


Tax Incentives for Major Computer 
Manufacturing Facilities. 


Article 5. 
Sales and Use Tax. 
Part 3. Exemptions and Exclusions. 


Sec. 
105-164.14. Certain refunds authorized. 


Article 9. 


General Administration; Penalties and 
Remedies. 


105-243.1. Collection of tax debts. 
105-259. Secrecy required of officials; penalty 
for violation. 


Article 12. 


105-129.60. Legislative findings. 

705-129 61.) Definitions: Property Subject to Taxation. 

105-129.62. Eligibility. 105-277.11. Taxation of property subject to a 

105-129.63. Determination by the Secretary of development financing district 
Commerce. agreement. 

105-129.64. Credit for major computer manu- 
facturing facilities. Article 13. 

105-129.65. Allocation; cap; makeup; and Standards for Appraisal and Assessment. 
carryforward. 

105-129.66. Sunset. 105-284. Uniform assessment standard. 

ARTICLE 3A. 


Tax Incentives For New And Expanding Businesses. 


(See Editor’s note for repeal of this Article.) 


§ 105-129.4. (See note for repeal) Eligibility; forfeiture. 


(a) Type of Business. — The following conditions apply in determining a 
taxpayer’s eligibility for the credits in this Article: 
(1) Central office or aircraft facility. — A taxpayer is eligible for the credits 


allowed by this Article if it operates a central office or aircraft facility 
that creates at least 40 new jobs and the jobs, investment, and activity 
with respect to which a credit is claimed are used in that office or 
facility. 


(2) Single business. — A taxpayer is eligible for the credits allowed by this 


Article other than by G.S. 105-129.12 if the primary business of the 
taxpayer is one of the following types of businesses and the jobs, 
investment, and activity with respect to which a credit is claimed are 
used in that business: 

a. Air courier services. 

b. Data processing. 


(3) Multiple business. — A taxpayer is eligible for the credits allowed by 


this Article other than by G.S. 105-129.12 if the primary business of 
the taxpayer is one of the following types of businesses and the jobs, 
investment, and activity with respect to which a credit is claimed are 
used in any of the following types of businesses: 
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Article 3A has a delayed repeal date. See notes. 


a. Manufacturing. 

b. Warehousing. 

c. Wholesale trade. 

(4) Single establishment. — A taxpayer is eligible for the credits allowed 
by this Article other than by G.S. 105-129.12 if the primary business 
of the taxpayer or the primary activity of an establishment of the 
taxpayer is one of the following types of businesses and the jobs, 
investment, and activity with respect to which a credit is claimed are 
used in that business: 

a. Computer services. 

b. An electronic mail order house that creates at least 250 new jobs 
and is located in an enterprise tier one, two, or three area. 

(5) Customer service center. — A taxpayer is eligible for the credits 
allowed by this Article other than by G.S. 105-129.12 if all of the 
following conditions are met: 

a. The taxpayer’s primary business is as a telecommunications or 
financial services company, as defined by NAICS. 

b. The primary activity of an establishment of the taxpayer is a 
customer service center located in an enterprise tier one, two, or 
three area. 

c. The jobs, investment, and activity with respect to which a credit is 
claimed are used in that activity. 

(6) Warehousing. — A taxpayer is eligible for the credits allowed by this 
Article other than by G.S. 105-129.12 if all of the following conditions 
are met: 

a. The primary activity of an establishment of the taxpayer is in 
warehousing. 

b. The warehousing establishment is located in an enterprise tier 
one, two, or three area and serves 25 or more establishments of 
the taxpayer in at least five different counties in one or more 
states. 

c. The jobs, investment, and activity with respect to which a credit is 
claimed are used in the warehousing establishment. 

(7) Research and development. — For the purpose of determining eligi- 
bility under this subsection for the credit for research and develop- 
ment in G.S. 105-129.10, the following special rules apply: 

a. If the primary activity of an establishment of the taxpayer in this 
State is computer services, the taxpayer’s qualified research 
expenditures in this State are considered to be used in computer 
services. 

b. For all other taxpayers, the taxpayer’s qualified research expendi- 
tures in this State are considered to be used in the primary 
business of the taxpayer. 

(al) New Jobs Defined. — A central office or aircraft facility creates at least 
40 new jobs if the taxpayer hires at least 40 additional full-time employees to 
fill new positions at the office either (i) within 12 months immediately 
following the date the taxpayer first uses the property as a central office or 
aircraft facility or (ii) within a 36-month period that includes the 24 months 
that immediately precede and the 12 months that immediately follow the first 
use of the property as a central office or aircraft facility property when the 
taxpayer uses temporary space for the central office or aircraft facility 
functions during completion of the central office or aircraft facility property. 
Other property creates at least 200 new jobs if the taxpayer hires at least 200 
additional full-time employees to fill new positions at the location in a two- 


10 


§105-129.4 TAXATION §105-129.4 


Article 3A has a delayed repeal date. See notes. 


year period beginning when the property is first used in an eligible business. 
An electronic mail order house creates at least 250 new jobs if the taxpayer 
hires at least 250 additional full-time employees to fill new positions at the 
house in the two-year period ending on the last day of the taxable year the 
taxpayer first claims a credit under this Article. Jobs transferred from one area 
in the State to another area in the State are not considered new jobs for 
purposes of this subsection. 

(a2) Expiration. — If, during the period that installments of a credit under 
this Article accrue, the taxpayer is no longer engaged in one of the types of 
business described in subsection (a) of this section, the credit expires. If, during 
the period that installments of a credit under this Article accrue, the number 
of jobs of an eligible business falls below the minimum number required under 
subsection (a) of this section, any credit associated with that business expires. 
When a credit expires, the taxpayer may not take any remaining installments 
of the credit. The taxpayer may, however, take the portion of an installment 
that accrued in a previous year and was carried forward to the extent 
permitted under G.S. 105-129.5. A change in the enterprise tier designation of 
the location of an establishment does not result in expiration of a credit under 
this Article. 

(b) Wage Standard. — A taxpayer is eligible for the credit for creating jobs 
in an enterprise tier three, four, or five area if, for the calendar year the jobs 
are created, the average wage of the jobs for which the credit is claimed meets 
the wage standard and the average wage of all jobs at the location with respect 
to which the credit is claimed meets the wage standard. No credit is allowed for 
jobs not included in the wage calculation. A taxpayer is eligible for the credit 
for investing in machinery and equipment, the credit for research and 
development, or the credit for investing in real property for a central office or 
aircraft facility in a tier three, four, or five area if, for the calendar year the 
taxpayer engages in the activity that qualifies for the credit, the average wage 
of all jobs at the location with respect to which the credit is claimed meets the 
wage standard. In making the wage calculation, the taxpayer must include any 
positions that were filled for at least 1,600 hours during the calendar year the 
taxpayer engages in the activity that qualifies for the credit even if those 
positions are not filled at the time the taxpayer claims the credit. For a 
taxpayer with a taxable year other than a calendar year, the taxpayer must use 
the wage standard for the calendar year in which the taxable year begins. No 
wage standard applies to credits for activities in an enterprise tier one or two 
area. 

Part-time jobs for which the taxpayer provides health insurance as provided 
in subsection (b2) of this section are considered to have an average weekly 
wage at least equal to the applicable percentage times the applicable average 
weekly wage for the county in which the jobs will be located. There may be a 
period of up to 100 days between the time at which an employee begins a 
part-time job and the time at which the taxpayer begins to provide health 
insurance for that employee. 

Jobs meet the wage standard if they pay an average weekly wage that is at 
least equal to one hundred ten percent (110%) of the applicable average weekly 
wage for the county in which the jobs will be located, as computed by the 
Secretary of Commerce from data compiled by the Employment Security 
Commission for the most recent period for which data are available. The 
applicable average weekly wage is the lowest of the following: (i) the average 
wage for all insured private employers in the county, (11) the average wage for 
all insured private employers in the State, and (iii) the average wage for all 
insured private employers in the county multiplied by the county income/wage 
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adjustment factor. The county income/wage adjustment factor is the county 
income/wage ratio divided by the State income/wage ratio. The county income/ 
wage ratio is average per capita income in the county divided by the 
annualized average wage for all insured private employers in the county. The 
State income/wage ratio is the average per capita income in the State divided 
by the annualized average wage for all insured private employers in the State. 
The Department of Commerce must annually publish the wage standard for 
each county. 

(b1) Large Investment. — A taxpayer who is otherwise eligible for a tax 
credit under this Article becomes eligible for the large investment enhance- 
ments provided for credits under this Article if the Secretary of Commerce 
makes a written determination that the taxpayer is expected to purchase or 
lease, and place in service in connection with the eligible business within a 
two-year period, at least one hundred fifty million dollars ($150,000,000) worth 
of one or more of the following: real property, machinery and equipment, or 
central office or aircraft facility property. In the case of an interstate air courier 
that has or is constructing a hub in this State and in the case of an eligible 
major industry, this investment may be placed in service in connection with the 
eligible business within a seven-year period. If the taxpayer fails to make the 
required level of investment within the applicable period, the taxpayer forfeits 
the large investment enhancements as provided in subsection (d) of this 
section. 

(b2) Health Insurance. — A taxpayer is eligible for a credit for creating jobs 
or for worker training under this Article if the taxpayer provides health 
insurance for the positions for which the credit is claimed when the jobs are 
created and each year it claims an installment or carryforward of the credit. A 
taxpayer is eligible for the other credits under this Article if the taxpayer 
provides health insurance for all of the full-time positions at the location with 
respect to which the credit is claimed when the taxpayer engages in the 
activity that qualifies for the credit and each year it claims an installment or 
carryforward of the credit. For the purposes of this subsection, a taxpayer 
provides health insurance if it pays at least fifty percent (50%) of the premiums 
for health care coverage that equals or exceeds the minimum provisions of the 
basic health care plan of coverage recommended by the Small Employer 
Carrier Committee pursuant to G.S. 58-50-125. 

Each year that a taxpayer claims a credit or an installment or carryforward 
of a credit allowed under this Article, the taxpayer must provide with the tax 
return the taxpayer’s certification that the taxpayer continues to provide 
health insurance for the jobs for which the credit was claimed or the full-time 
jobs at the location with respect to which the credit was claimed. If the 
taxpayer ceases to provide health insurance for the jobs during a taxable year, 
the credit expires and the taxpayer may not take any remaining installment or 
carrytorward of the credit. 

(b3) Environmental Impact. — A taxpayer is eligible for a credit allowed 
under this Article only if the taxpayer certifies that, at the time the taxpayer 
first claims the credit, the taxpayer has no pending administrative, civil, or 
criminal enforcement action based on alleged significant violations of any 
program implemented by an agency of the Department of Environment and 
Natural Resources, and has had no final determination of responsibility for 
any significant administrative, civil, or criminal violation of any program 
implemented by an agency of the Department of Environment and Natural 
Resources within the last five years. A significant violation is a violation or 
alleged violation that does not satisfy any of the conditions of G.S. 143- 
215.6B(d). The Secretary of Environment and Natural Resources must notify 
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the Department of Revenue annually of every person that currently has any of 
these pending actions and every person that has had any of these final 
determinations within the last five years. 

(b4) Safety and Health Programs. — A taxpayer is eligible for a credit 
allowed under this Article only if the taxpayer certifies that, as of the time the 
taxpayer first claims the credit, at the business location with respect to which 
the credit is claimed, the taxpayer has no citations under the Occupational 
Safety and Health Act that have become a final order within the past three 
years for willful serious violations or for failing to abate serious violations. For 
the purposes of this subsection, “serious violation” has the same meaning as in 
G.S. 95-127. The Secretary of Labor must notify the Department of Revenue 
annually of all employers who have had these citations become final orders 
within the past three years. 

(b5) Substantial Investment in Other Property. — A taxpayer is eligible for 
the credit for substantial investment in other property under G.S. 105-129.12A 
with respect to a location only if the Secretary of Commerce makes a written 
determination that the taxpayer is expected to purchase or lease and use in an 
eligible business at that location within a three-year period at least ten million 
dollars ($10,000,000) of real property and that the location that is the subject 
of the credit will create at least 200 new jobs within two years of the time that 
the property is first used in an eligible business. If the taxpayer fails to timely 
make the required level of investment or fails to timely create the required 
number of new jobs, the taxpayer forfeits the credit as provided in subsection 
(d) of this section. 

(b6) Overdue Tax Debts. — A taxpayer is not eligible for a credit allowed 
under this Article if, at the time the taxpayer claims the credit or an 
installment or carryforward of the credit, the taxpayer has received a notice of 
an overdue tax debt and that overdue tax debt has not been satisfied or 
otherwise resolved. 

(b7) Major Computer Facilities. — A taxpayer that is otherwise eligible for 
a tax credit under this Article and who satisfies the conditions of G.S. 
105-129.62 is eligible for the major computer facility enhancements provided 
for credits under this Article. The major computer facility enhancements are 
the following: 

(1) The wage standard requirement does not apply to the activities of the 
taxpayer at the major computer facility. 

(2) For the credit for creating jobs under G.S. 105-129.8, the amount of the 
credit is increased by four thousand dollars ($4,000) per job for jobs at 
the major computer facility. 

(3) For the credit for investment in machinery and equipment under G.S. 
105-129.9, the applicable percentage is seven percent (7%) and the 
applicable threshold is zero dollars ($0.00) regardless of the enterprise 
tier designation of the county in which the major computer facility is 
located. 

(4) For the credit for worker training under G.S. 105-129.11, the maxi- 
mum amount of the credit per worker trained is one thousand dollars 
($1,000) regardless of the enterprise tier designation of the county in 
which the major computer facility is located. 

(5) For the credit for substantial investment in other property under G.S. 
105-129.12A, the taxpayer is eligible for the credit regardless of the 
enterprise tier designation of the county in which the major computer 
facility is located. 

(c) Repealed by Session Laws 1998-55, s. 1, effective for taxable years 
beginning on or after January 1, 1999. 


13 


§105-129.4 2004 SPECIAL SUPPLEMENT §$105-129.4 


Article 3A has a delayed repeal date. See notes. 


(d) Forfeiture. — A taxpayer forfeits a credit allowed under this Article if the 
taxpayer was not eligible for the credit for the calendar year in which the 
taxpayer engaged in the activity for which the credit was claimed. In addition, 
a taxpayer forfeits a large investment enhancement of a tax credit if the 
taxpayer fails to timely make the required level of investment under subsec- 
tion (b1) of this section. If an eligible major industry fails to timely make the 
required level of investment under G.S. 105-129.2(8a), the taxpayer forfeits all 
credits allowed under this Article that it would not otherwise have been 
eligible for if it were not an eligible major industry. A taxpayer forfeits the 
credit for substantial investment in other property allowed under G.S. 105- 
129.124 if the taxpayer fails to timely create the number of required new jobs 
or to timely make the required level of investment under subsection (b5) of this 
section. A taxpayer forfeits the technology commercialization credit allowed 
under G.S. 105-129.9A if the taxpayer fails to make the level of investment 
required by subsection (e) of that section within the required period or if the 
taxpayer fails to meet the terms of its licensing agreement with a research 
university. If a taxpayer claimed a twenty percent (20%) technology commer- 
cialization credit under G.S. 105-129.9A(d) and fails to make the level of 
investment required under that subsection within the required period, but 
does make the level of investment required under subsection (e) of that section 
within the required period, the taxpayer forfeits one-fourth of the twenty 
percent (20%) credit. 

A taxpayer that forfeits a credit under this Article is liable for all past taxes 
avoided as a result of the credit plus interest at the rate established under G.S. 
105-241.14), computed from the date the taxes would have been due if the 
credit had not been allowed. The past taxes and interest are due 30 days after 
the date the credit is forfeited; a taxpayer that fails to pay the past taxes and 
interest by the due date is subject to the penalties provided in G.S. 105-236. If 
a taxpayer forfeits the credit for creating jobs, the technology commercializa- 
tion credit, or the credit for investing in machinery and equipment, the 
taxpayer also forfeits any credit for worker training claimed for the jobs for 
which the credit for creating jobs was claimed or the jobs at the location with 
respect to which the technology commercialization credit or the credit for 
investing in machinery and equipment was claimed. 

(e) Change in Ownership of Business. — As used in this subsection, the 
term “business” means a taxpayer or an establishment. The sale, merger, 
consolidation, conversion, acquisition, or bankruptcy of a business, or any 
transaction by which an existing business reformulates itself as another 
business, does not create new eligibility in a succeeding business with respect 
to credits for which the predecessor was not eligible under this Article. A 
successor business may, however, take any installment of or carried-over 
portion of a credit that its predecessor could have taken if it had a tax liability. 
The acquisition of a business is a new investment that creates new eligibility 
in the acquiring taxpayer under this Article if any of the following conditions 
are met: 

(1) The business closed before it was acquired. 

(2) The business was required to file a notice of plant closing or mass 
layoff under the federal Worker Adjustment and Retraining Notifica- 
tion Act, 29 U.S.C. § 2102, before it was acquired. 

(3) The business was acquired by its employees directly or indirectly 
through an acquisition company under an employee stock option 
transaction or another similar mechanism. For the purpose of this 
subdivision, “acquired” means that as part of the initial purchase of a 
business by the employees, the purchase included an agreement for 
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the employees through the employee stock option transaction or 

another similar mechanism to obtain one of the following: 

a. Ownership of more than fifty percent (50%) of the business. 

b. Ownership of not less than forty percent (40%) of the business 
within seven years if the business has tangible assets with a net 
book value in excess of one hundred million dollars 
($100,000,000) and has the majority of its operations located in an 
enterprise tier one, two, or three area. 

(f) Development Zone Project Credit. — Subsections (a) through (b4) of this 
section do not apply to the credit for development zone projects provided in 
Gib. 105-129.13; 

(g) Advisory Ruling. — A taxpayer may request in writing from the 
Secretary of Revenue specific advice regarding eligibility for a credit under this 
Article. G.S. 105-264 governs the effect of this advice. (1996, 2nd Ex. Sess., c. 
13, s. 3.3; 1997-277, ss. 1, 2; 1998-55, s. 1; 1999-305, s. 3; 1999-360, ss. 1, 2; 
1999-369, s. 5.2; 2000-56, ss. 5(c), 6, 8(c); 2000-140, ss. 92.A(a),(b); 2001-414, s. 
7; 2001-476, ss. 5(a), 6(a); 2002-72, s. 12; 2002-146, ss. 3, 4; 2002-172, ss. 1.2, 
1.3(b); 2003-349, s. 8.1; 2003-416, s. 2; 2003-435, 2nd Ex. Sess., ss. 3.3, 3.4; 
2004-170, ss. 10, 11; 2004-204, 1st Ex. Sess., s. 2.) 


Cross References. — As to tax incentives _ ber 1, 2004, for business activities occurring on 
for major computer manufacturing facilities, or after November 1, 2004, and for taxable 
see Article 3G of Chapter 105, G.S. 105-129.60 years beginning on or after January 1, 2005, 
through G.S. 105-129.66. added subsection (b)(7). 

Effect of Amendments. — 

Session Laws 2004-204, s. 2, effective Novem- 


ARTICLE 3G. 


Tax Incentives for Major Computer Manufacturing Facilities. 
(See G.S. 105-129.66 for repeal of the Article.) 


§ 105-129.60. Legislative findings. 


The General Assembly finds that: 

(1) It is the policy of the State to stimulate economic activity and to create 
and maintain sustainable jobs for the citizens of the State in strate- 
gically important industries. 

(2) Both short-term and long-term economic trends at the regional, State, 
national, and international levels have made the successful imple- 
mentation of the State’s economic development policies and programs 
both more critical and more challenging; in particular, national trade 
policies and the resulting impact on domestic competitiveness have 
made the retention of manufacturing jobs more difficult at a time of 
transition in the national, State, and regional economies. 

(3) Manufacturing employment in the State has been disproportionately 
affected by trade policies and global economic trends, resulting in the 
loss of jobs by many in the State’s capable industrial workforce. 

(4) Computer manufacturing and distribution has been an important 
industry for the State and has prospered in this State due to our 
strong and productive workforce, focused worker training programs, 
research capabilities, tradition of innovation, and concentration of 
companies. 
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(5) The computer manufacturing and distribution industry will remain a 
vital part of the world’s, nation’s, and State’s future economy as 
society becomes more dependent on advanced computer technology. 

(6) It is the intent of the State to encourage the sustainability of this 
industry cluster in this State and to encourage the maintenance and 
growth of computer manufacturing and distribution employment in 
the State through tax policies, investments in training capacity, and 
other policies and programs. 

(7) The State must be an innovative leader in creating policies and 
programs that encourage the maintenance of manufacturing jobs in 
this country and State and in the development of efforts to support 
manufacturers during the transitional period as they adapt to rapidly 
changing global conditions. (2004-204, Ist Ex. Sess., s. 1.) 


Editor’s Note. — Session Laws 2004-204,s. and for taxable years beginning on or after 
5, made this Article effective for business activ- January 1, 2005. 
ities occurring on or after November 1, 2004, 


§ 105-129.61. Definitions. 


The following definitions apply in this Article: 

(1) Computer manufacturing. — Defined in G.S. 105-164.14. 

(2) Facility. — A single building or structure or a group of buildings or 
structures that are located on a single parcel of land or on contiguous 
parcels of land under common ownership and any other related real 
property contained on the parcel or parcels. 

(3) Full-time job. — A permanent position that requires at least 1,600 
hours of work per year and is intended to be held by one employee 
during the entire year. 

(4) Increased employment level. — The total number of new full-time jobs 
and new permanent part-time jobs converted into full-time equiva- 
lences created by the taxpayer at the facility with respect to which the 
credit is claimed, either directly or indirectly through a related entity 
or strategic partner, as of December 31 as compared to the employ- 
ment level of the taxpayer as of December 31 in the year in which the 
taxpayer begins construction of the facility with respect to which the 
credit is claimed or as of the date the Secretary makes the written 
determination required under G.S. 105-129.62, whichever is earlier. 
Jobs transferred from one area in the State to another area in the 
State are not considered new jobs for the purposes of this Article and 
may not be included in the increased employment level. 

(5) Related entity. — An entity for which the taxpayer possesses directly 
or indirectly at least eighty percent (80%) of the control and value. 

(6) Strategic partner. — A business that is engaged in activities at the 
facility that directly contribute to the manufacture and distribution of 
computers and computer peripherals and with whom the taxpayer 
has contracted to provide those activities at the facility in direct 
support of its manufacturing and distribution activities. 

(7) Successor in business. — A corporation that through amalgamation, 
merger, acquisition, consolidation, or other legal succession becomes 
invested with the rights and assumes the burdens of the predecessor 
corporation and continues the computer manufacturing and distribu- 
tion business. 

(8) Unit output. — The total number of computers and computer periph- 
erals produced, assembled, or manufactured at the facility during the 
taxable year. (2004-204, Ist Ex. Sess., s. 1.) 
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§ 105-129.62. Eligibility. 


(a) Determination by Secretary of Commerce. — A taxpayer is eligible for 
the credit allowed under this Article with respect to a facility in this State only 
if the Secretary of Commerce makes a written determination that the taxpayer 
has or is expected to have an increased employment level at the facility of at 
least 1,200 within five years after the time that the facility is first used as a 
computer manufacturing and distribution facility and that the taxpayer, either 
directly or indirectly through a related entity or strategic partner, has invested 
or is expected to invest at least one hundred million dollars ($100,000,000) in 
private funds to construct a computer manufacturing and distribution facility 
over a five-year period. For the purposes of this Article, costs of construction 
may include costs of acquiring and improving land for the facility, costs for 
renovations or repairs to existing buildings, and costs of equipping or reequip- 
ping the facility. 

(b) Health Insurance. — A taxpayer is eligible for the credit allowed under 
this Article with respect to a facility in this State only if the taxpayer and the 
taxpayer's related entities and strategic partners whose employees are in- 
cluded in the taxpayer’s increased employment level provide health insurance 
for all of the full-time jobs at the facility with respect to which the credit is 
claimed each year it claims a credit or carryforward of a credit. For the 
purposes of this subsection, an entity provides health insurance if it pays at 
least fifty percent (50%) of the premiums for health care coverage that equals 
or exceeds the minimum provisions of the basic health care plan of coverage 
recommended by the Small Employer Carrier Committee pursuant to G.S. 
58-50-125. 

Each year that a taxpayer claims a credit or carryforward of a credit allowed 
under this Article, the taxpayer must provide with the tax return the 
taxpayer’s certification that the taxpayer and the taxpayer’s related entities 
and strategic partners whose employees are included in the taxpayer’s 
increased employment level continue to provide health insurance for all the 
full-time jobs at the facility with respect to which the credit is claimed. If the 
taxpayer, or a related entity or strategic partner of the taxpayer whose 
employees are included in the increased employment level of the taxpayer, 
ceases to provide health insurance for the jobs during a taxable year, the credit 
expires and the taxpayer may not take any remaining carryforward of the 
credit. 

(c) Environmental Impact. — A taxpayer is eligible for the credit allowed 
under this section with respect to a facility in this State only if as of the last 
day of the taxable year for which a credit or carryforward is claimed the 
taxpayer and the taxpayer’s related entities and strategic partners whose 
employees are included in the taxpayer’s increased employment level have no 
pending administrative, civil, or criminal enforcement actions based on alleged 
significant violations of any program implemented by an agency of the 
Department of Environment and Natural Resources, and have had no final 
determination of responsibility for any significant administrative, civil, or 
criminal violation of any program implemented by an agency of the Depart- 
ment of Environment and Natural Resources within the last five years. For the 
taxpayer's related entities and strategic partners, this subsection applies only 
to the activities of the related entity or strategic partner at the facility with 
respect to which a credit is claimed. A significant violation is a violation or 
alleged violation that does not satisfy any of the conditions of G.S. 143- 
215.6B(d). Upon request, the Secretary of Environment and Natural Resources 
must notify the Department of Revenue of whether a person currently has any 
of these pending actions or has had any of these final determinations within 
the last five years. 
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(d) Safety and Health Programs. — A taxpayer is eligible for the credit 
allowed under this section with respect to a facility in this State only if as of the 
last day of the taxable year for which a credit or carryforward is claimed the 
taxpayer and the taxpayer’s related entities and strategic partners whose 
employees are included in the taxpayer’s increased employment level have no 
citations under the Occupational Safety and Health Act at the facility with 
respect to which the credit is claimed that have become a final order within the 
past three years for willful serious violations or for failing to abate serious 
violations. For the purposes of this subsection, ‘serious violation’ has the same 
meaning as in G.S. 95-127. Upon request, the Secretary of Labor must notify 
the Department of Revenue of whether a person has had these citations 
become final orders within the past three years. 

(e) Overdue Tax Debts. — A taxpayer is eligible for the credit allowed under 
this section with respect to a facility only if as of the last day of the taxable year 
for which a credit or carryforward is claimed the taxpayer and the taxpayer’s 
related entities and strategic partners whose employees are included in the 
taxpayer’s increased employment level have no overdue tax debts that have 
not been satisfied or otherwise resolved. 

(f) Relationship With Related Entities and Strategic Partners. — A taxpayer 
must obtain the written consent of related entities and strategic partners to 
include jobs created by those entities in the taxpayer’s increased employment 
level. If a taxpayer fails to obtain this written consent, the taxpayer may not 
include jobs created by the applicable business in its increased employment 
level. This consent, once granted, is irrevocable. A job may not be included in 
the increased employment level of more than one entity. The taxpayer is 
responsible for providing all information needed to verify eligibility for the 
credit, including information relating to the related entities or strategic 
partners of the taxpayer. (2004-204, Ist Ex. Sess., s. 1.) 


§ 105-129.63. Determination by the Secretary of Com- 
merce. 


The taxpayer must apply to the Secretary of Commerce for the determina- 
tion required under G.S. 105-129.62. The application must be made under oath 
and must provide any information the Secretary requires in order to make the 
determination. The determination by the Secretary of Commerce is a factual 
determination. The Secretary must make this determination in any case in 
which the taxpayer can demonstrate performance or can provide a credible 
plan for performance. 

If the taxpayer fails to create the required number of new jobs or to make the 
required investment, the information provided by the taxpayer on the appli- 
cation proves to have been false at the time it was given, and the person 
making the application knew or should have known that the information was 
false, the taxpayer forfeits any credits claimed under this Article with respect 
to the facility. A taxpayer that forfeits a credit under this section is liable for all 
past taxes avoided as a result of the credit plus interest at the rate established 
under G.S. 105-241.1(i), computed from the date the taxes would have been 
due if the credit had not been allowed. The past taxes and interest are due 30 
days after the date the credit is forfeited; a taxpayer that fails to pay the past 
taxes and interest by the due date is subject to the penalties provided in G.S. 
105-236. (2004-204, 1st Ex. Sess., s. 1.) 
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§ 105-129.64. Credit for major computer manufacturing 
facilities. 


(a) General Credit. — A taxpayer that meets the eligibility requirements of 
G.S. 105-129.62 is eligible for a credit against the taxes imposed by Articles 3 
and 4 of this Chapter. For taxable years beginning with the 2006 taxable year, 
the amount of the credit allowable in a year is determined based on the taxable 
year, the unit output of the facility, the production factor, and the increased 
employment level at the facility in the current taxable year and previous 
taxable years. 

(b) 2005 Taxable Year. — For taxable years beginning on or after January 1, 
2005, but before January 1, 2006, the amount of the credit is equal to ten 
million dollars ($10,000,000) if the taxpayer, either directly or through a 
related entity, has invested at least twenty-five million dollars ($25,000,000) in 
private funds by the end of the taxable year to construct a computer 
manufacturing and distribution facility in this State. 

(c) 2006-2009 Taxable Years. — For taxable years beginning on or after 
January 1, 2006, but before January 1, 2010, the maximum amount of the 
credit is ten million dollars ($10,000,000). The amount of the credit that may 
be claimed is determined by multiplying the employment level adjustment 
factor by the lesser of ten million dollars ($10,000,000) and the product of the 
unit output of the facility and the applicable production factor listed in 
subsection (f) of this section. For the purposes of this subsection, the employ- 
ment level adjustment factor is the lesser of one and the number derived by 
dividing the taxpayer’s increased employment level for the year by the 
applicable target increased employment level provided in the table below: 


Year Target Increased Employment Level 
2006 600 
2007 1,000 
2008 1,100 
2009 1,500 


(d) 2010-2014 Taxable Years. — For taxable years beginning on or after 
January 1, 2010, but before January 1, 2015, the maximum amount of the 
credit is fifteen million dollars ($15,000,000) if the taxpayer has in any year 
attained an increased employment level of 1,500. Otherwise the maximum 
amount of the credit is ten million dollars ($10,000,000). The amount of the 
credit is determined as follows: 

(1) If the taxpayer has ever attained an increased employment level of at 
least 1,500, the amount of the credit that may be claimed is the lesser 
of fifteen million dollars ($15,000,000) and the amount determined by 
multiplying the unit output of the facility by the applicable production 
factor listed in subsection (f) of this section. If the taxpayer’s increased 
employment level has decreased by more than forty percent (40%) 
from that of the previous taxable year, the amount of the credit that 
may be claimed must be reduced by multiplying the amount deter- 
mined under this subdivision by a fraction, the numerator of which is 
the taxpayer’s increased employment level for the taxable year and 
the denominator of which is 1,500. 

(2) Ifthe taxpayer has never attained an increased employment level of at 
least 1,500, the amount of the credit that may be claimed is equal to 
the employment level adjustment factor multiplied by the lesser of ten 
million dollars ($10,000,000) and the product of the unit output of the 
facility and the applicable production factor listed in subsection (f) of 
this section. For the purposes of this subdivision, the employment 
level adjustment factor is the lesser of one and the number derived by 
dividing the taxpayer’s increased employment level for the year by 
1,500. 
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(e) 2015-2019 Taxable Years. — For taxable years beginning on or after 
January 1, 2015, but before January 1, 2020, the maximum amount of the 
credit is twenty million dollars ($20,000,000) if the taxpayer has in any year 
attained an increased employment level of 2,500. If the taxpayer has in any 
year attained an increased employment level of at least 1,500, but in no year 
has attained an increased employment level of at least 2,500, the maximum 
amount of the credit is fifteen million dollars ($15,000,000). Otherwise the 
maximum amount of the credit is ten million dollars ($10,000,000). The 
amount of the credit is determined as follows: 

(1) If the taxpayer has ever attained an increased employment level of at 
least 2,500 and the taxpayer’s increased employment level for the 
current year is at least 1,500, the amount of the credit is the lesser of 
twenty million dollars ($20,000,000) and the amount determined by 
multiplying the unit output of the facility by the applicable production 
factor listed in subsection (f) of this section. 

(2) If the taxpayer has ever attained an increased employment level of at 
least 1,500 but has never attained an increased employment level of 
at least 2,500, or if the taxpayer has ever attained an increased 
employment level of at least 2,500 and the taxpayer’s current in- 
creased employment level is less than 1,500, the amount of the credit 
that may be claimed is the lesser of fifteen million dollars 
($15,000,000) and the amount determined by multiplying the unit 
output of the facility by the applicable production factor listed in 
subsection (f) of this section. If the taxpayer’s increased employment 
level has decreased by more than forty percent (40%) from that of the 
previous taxable year and (i) the increased employment level of the 
previous year was 1,500 or less or (11) the increased employment level 
of the current year is 900 or less, the amount of the credit that may be 
claimed must be reduced by multiplying the amount determined 
under this subdivision by a fraction, the numerator of which is the 
taxpayer’s increased employment level for the taxable year and the 
denominator of which is 1,500. 

(3) Ifthe taxpayer has never attained an increased employment level of at 
least 1,500, the amount of the credit that may be claimed is equal to 
the employment level adjustment factor multiplied by the lesser of ten 
million dollars ($10,000,000) and the product of the unit output of the 
facility and the applicable production factor listed in subsection (f) of 
this section. For the purposes of this subdivision, the employment 
level adjustment factor is the lesser of one and the number derived by 
dividing the taxpayer’s employment level for the year by 1,500. 

(f) Production Factor. — For taxable years beginning on or after January 1, 

2006, but before January 1, 2007, the production factor is fifteen dollars 
($15.00). For all other taxable years, the production factor is six dollars and 
twenty-five cents ($6.25). 
_ (g) Expiration. — If the taxpayer fails to attain an increased employment 
level of at least 1,200, either directly or in conjunction with its strategic 
partners and related entities, within five years after beginning construction of 
the facility with respect to which a credit is claimed or the taxpayer fails to 
invest at least one hundred million dollars ($100,000,000) in private funds to 
construct a computer manufacturing and distribution facility over a five-year 
period, the taxpayer may not take any further credits under this Article with 
respect to that facility. Failure to attain an increased employment level of 
1,200 within the five years or to invest at least one hundred million dollars 
($100,000,000) in private funds to construct the facility does not result in 
forfeiture of credits previously taken under this section unless the provisions 
of G.S. 105-129.63 apply. (2004-204, Ist Ex. Sess., s. 1.) 
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§ 105-129.65. Allocation; cap; makeup; and carryforward. 


(a) Allocation. — The credit allowed by this Article may be taken against the 
franchise taxes levied under Article 3 of this Chapter and the income taxes 
levied under Article 4 of this Chapter. When the taxpayer claims a credit under 
this Article, the taxpayer must elect the percentage of the credit to be applied 
against the taxes levied under Article 3 of this Chapter with any remaining 
percentage to be applied against the taxes levied under Article 4 of this 
Chapter. This election is not binding for the year in which it is made or for any 
carryforwards of that credit. A taxpayer may elect a different allocation for 
each year in which the taxpayer qualifies for a credit. 

(b) Cap. — The amount of credit claimed in a taxable year under this Article 
may not exceed the lesser of the amount determined under G.S. 105-129.64 
and the total amount of tax imposed under Articles 3 and 4 of this Chapter, 
reduced by the sum of all other credits allowed against those taxes, except tax 
payments made by or on behalf of the taxpayer. Credits that may eliminate 
only a portion of the taxpayer’s liability must be taken before credits that may 
eliminate all of a taxpayer’s liability, which in turn must be taken before any 
credits that are refundable. This limitation applies to the cumulative amount 
of the credit allowed in any tax year, including carryforwards claimed by the 
taxpayer under this Article for previous tax years. 

(c) Makeup. — In any year in which the amount of the credit calculated 
based on output exceeds the applicable cap under G.S. 105-129.64, the excess 
credit may be credited to a make up account. Amounts credited to the make up 
account may remain in the account for seven years or until they are used as 
provided in this subsection, whichever is earlier. In any year in which the 
amount of the credit calculated based on output is less than the applicable cap 
under G.S. 105-129.64, the taxpayer may increase the credit allowed for that 
taxable year to the cap amount, as adjusted by any applicable employment 
level adjustment factor, by using excess credit available in the make up 
account. A successor in business may take the amounts available in a make up 
account of a predecessor corporation as if they were excess credits available in 
a make up account of the successor in business. 

(d) Carryforward. —- Any unused portion of a credit allowed under this 
Article may be carried forward for the next succeeding 25 years. A successor in 
business may take the carryforwards of a predecessor corporation as if they 
were carryforwards of a credit allowed to the successor in business. (2004-204, 
Ist Ex. Sess., s. 1.) 


§ 105-129.66. Sunset. 


This Article is repealed for business activities occurring in taxable years 
beginning on or after January 1, 2020. (2004-204, Ist Ex. Sess., s. 1.) 


ARTICLE 5. 
Sales and Use Tax. 


Part 3. Exemptions and Exclusions. 


§ 105-164.14. Certain refunds authorized. 


(a) Interstate Carriers. — An interstate carrier is allowed a refund, in 
accordance with this section, of part of the sales and use taxes paid by it on 
fuel, lubricants, repair parts, and accessories purchased in this State for a 
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motor vehicle, railroad car, locomotive, or airplane the carrier operates. An 
“interstate carrier” is a person who is engaged in transporting persons or 
property in interstate commerce for compensation. The Secretary shall pre- 
scribe the periods of time, whether monthly, quarterly, semiannually, or 
otherwise, with respect to which refunds may be claimed, and shall prescribe 
the ae within which, following these periods, an application for refund may 
be made. 

An applicant for refund shall furnish the following information and any 
proof of the information required by the Secretary: 

(1) A list identifying the fuel, lubricants, repair parts, and accessories 
purchased by the applicant inside or outside this State during the 
refund period. 

(2) The purchase price of the items listed in subdivision (1) of this 
subsection. 

(3) The sales and use taxes paid in this State on the listed items. 

(4) The number of miles the applicant’s motor vehicles, railroad cars, 
locomotives, and airplanes were operated both inside and outside this 
State during the refund period. 

(5) Any other information required by the Secretary. 

For each applicant, the Secretary shall compute the amount to be refunded 
as follows. First, the Secretary shall determine the ratio of the number of miles 
the applicant operated its motor vehicles, railroad cars, locomotives, and 
airplanes in this State during the refund period to the number of miles it 
operated them both inside and outside this State during the refund period. 
Second, the Secretary shall determine the applicant’s proportional liability for 
the refund period by multiplying this mileage ratio by the purchase price of the 
items identified in subdivision (1) of this subsection and then multiplying the 
resulting product by the tax rate that would have applied to the items if they 
had all been purchased in this State. Third, the Secretary shall refund to each 
applicant the excess of the amount of sales and use taxes the applicant paid in 
this State during the refund period on these items over the applicant’s 
proportional liability for the refund period. 

(b) Nonprofit Entities and Hospital Drugs. —- A nonprofit entity included in 
the following list is allowed a semiannual refund of sales and use taxes paid by 
it under this Article on direct purchases of tangible personal property and 
services, other than electricity and telecommunications service, for use in 
carrying on the work of the nonprofit entity: 

(1) Hospitals not operated for profit, including hospitals and medical 
accommodations operated by an authority created under the Hospital 
Authorities Law, Article 2 of Chapter 131E of the General Statutes. 

(2) Educational institutions not operated for profit. 

(3) Churches, orphanages, and other charitable or religious institutions 
and organizations not operated for profit. 

(4) Qualified retirement facilities whose property is excluded from prop- 
erty tax under G.S. 105-278.6A. 

Sales and use tax liability indirectly incurred by a nonprofit entity on 
building materials, supplies, fixtures, and equipment that become a part of or 
annexed to any building or structure that is owned or leased by the nonprofit 
entity and is being erected, altered, or repaired for use by the nonprofit entity 
for carrying on its nonprofit activities is considered a sales or use tax liability 
incurred on direct purchases by the nonprofit entity. 

A hospital that is not allowed a refund under this subsection of sales and use 
taxes paid on its direct purchases of tangible personal property is allowed a 
semiannual refund of sales and use taxes paid by it on medicines and drugs 
purchased for use in carrying out its work. 

The refunds allowed under this subsection for certain nonprofit entities and 
for medicines and drugs purchased by hospitals do not apply to organizations, 
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corporations, and institutions that are owned and controlled by the United 
States, the State, or a unit of local government, except hospital facilities 
created under Article 2 of Chapter 131E of the General Statutes and nonprofit 
hospitals owned and controlled by a unit of local government that elect to 
receive semiannual refunds under this subsection instead of annual refunds 
under subsection (c). 

A request for a refund must be in writing and must include any information 
and documentation required by the Secretary. A request for a refund for the 
first six months of a calendar year is due the following October 15; a request for 
a refund for the second six months of a calendar year is due the following April 
15. 

(c) Certain Governmental Entities. — A governmental entity listed in this 
subsection is allowed an annual refund of sales and use taxes paid by it under 
this Article on direct purchases of tangible personal property and services, 
other than electricity and telecommunications service. Sales and use tax 
liability indirectly incurred by a governmental entity on building materials, 
supplies, fixtures, and equipment that become a part of or annexed to any 
building or structure that is owned or leased by the governmental entity and 
is being erected, altered, or repaired for use by the governmental entity is 
considered a sales or use tax liability incurred on direct purchases by the 
governmental entity for the purpose of this subsection. A request for a refund 
must be in writing and must include any information and documentation 
required by the Secretary. A request for a refund is due within six months after 
the end of the governmental entity’s fiscal year. 

This subsection applies only to the following governmental entities: 

(1) A county. 

(2) Acity as defined in G.S. 160A-1. 

(2a) A consolidated city-county as defined in G.S. 160B-2. 

(2b) A local school administrative unit. 

(2c) A joint agency created by interlocal agreement among local school 
administrative units pursuant to G.S. 160A-462 to jointly purchase 
ae service-related materials, supplies, and equipment on their 
behalf. 

(3) A metropolitan sewerage district or a metropolitan water district in 
this State. 

(4) A water and sewer authority created under Chapter 162A of the 
General Statutes. 

(5) Alake authority created by a board of county commissioners pursuant 
to an act of the General Assembly. 

(6) A sanitary district. 

(7) Aregional solid waste management authority created pursuant to G.S. 
153A-421. 

(8) An area mental health, developmental disabilities, and substance 
abuse authority, other than a single-county area authority, estab- 
lished pursuant to Article 4 of Chapter 122C of the General Statutes. 

(9) A district health department, or a public health authority created 
pursuant to Part 1A of Article 2 of Chapter 130A of the General 
Statutes. 

(10) Aregional council of governments created pursuant to G.S. 160A-470. 

(11) A regional planning and economic development commission or a 
regional economic development commission created pursuant to 
Chapter 158 of the General Statutes. 

(12) A regional planning commission created pursuant to G.S. 153A-391. 

(13) A regional sports authority created pursuant to G.S. 160A-479. 

(14) A public transportation authority created pursuant to Article 25 of 
Chapter 160A of the General Statutes. 
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(14a) A facility authority created pursuant to Part 4 of Article 20 of 
Chapter 160A of the General Statutes. 

(15) A regional public transportation authority created pursuant to Arti- 
cle 26 of Chapter 160A of the General Statutes, or a regional 
transportation authority created pursuant to Article 27 of Chapter 
160A of the General Statutes. 

(16) A local airport authority that was created pursuant to a local act of 
the General Assembly. 

(17) A joint agency created by interlocal agreement pursuant to G.S. 
160A-462 to operate a public broadcasting television station. 

(18) Repealed by Session Laws 2001-474, s. 7, effective November 29, 
2001. 

(19) Repealed by Session Laws 2001-474, s. 7, effective November 29, 
2001. 


(20) A constituent institution of The University of North Carolina, but 
only with respect to sales and use tax paid by it for tangible personal 
property or services that are eligible for refund under this subsection 
acquired by it through the expenditure of contract and grant funds. 

(21) The University of North Carolina Health Care System. 

(22) A regional natural gas district created pursuant to Article 28 of 
Chapter 160A of the General Statutes. 

(d) Late Applications. — Refunds applied for more than three years after the 
due date are barred. 

(e) State Agencies. — The State is allowed quarterly refunds of local sales 
and use taxes paid indirectly by the State agency on building materials, 
supplies, fixtures, and equipment that become a part of or annexed to a 
building or structure that is owned or leased by the State agency and is being 
erected, altered, or repaired for use by the State agency. 

A person who pays local sales and use taxes on building materials or other 
tangible personal property for a State building project shall give the State 
agency for whose project the property was purchased a signed statement 
containing all of the following information: 

(1) The date the property was purchased. 

(2) The type of property purchased. 

(3) The project for which the property was used. 

(4) Ifthe property was purchased in this State, the county in which it was 
purchased. 

(5) If the property was not purchased in this State, the county in which 
the property was used. 

(6) The amount of sales and use taxes paid. 

If the property was purchased in this State, the person shall attach a copy of 
the sales receipt to the statement. A State agency to whom a statement is 
submitted shall verify the accuracy of the statement. 

Within 15 days after the end of each calendar quarter, every State agency 
shall file with the Secretary a written application for a refund of taxes to which 
this subsection applies paid by the agency during the quarter. The application 
shall contain all information required by the Secretary. The Secretary shall 
credit the local sales and use tax refunds directly to the General Fund. 

(f) Information to Counties. — Upon written request of a county, the 
Secretary shall, within 30 days after the request, provide the designated 
county official a list of each claimant that has, within the past 12 months, 
received a refund under subsection (b), (c), or (g) of this section of at least one 
thousand dollars ($1,000) of tax paid to the county. The list shall include the 
name and address of each claimant and the amount of the refund it has 
received from that county. Upon written request of a county, a claimant that 
has received a refund under subsection (b), (c), or (g) of this section shall 


24 


§105-164.14 TAXATION $105-164.14 


provide the designated county official a copy of the request for the refund and 
any supporting documentation requested by the county to verify the request. 

or the purpose of this subsection, the designated county official is the chair of 
the board of county commissioners or a county official designated in a 
resolution adopted by the board. Information provided to a county under this 
subsection is not a public record and may not be disclosed except in accordance 
with G.S. 153A-148.1. If a claimant determines that a refund it has received 
under subsection (b), (c), or (g) of this section is incorrect, it shall file an 
amended request for the refund. 

(g) Major Recycling Facilities. — The owner of a major recycling facility is 
allowed an annual refund of sales and use taxes paid by it under this Article on 
building materials, building supplies, fixtures, and equipment that become a 
part of the real property of the recycling facility. Liability incurred indirectly by 
the owner for sales and use taxes on these items is considered tax paid by the 
owner. A request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request for a 
refund is due within six months after the end of the major recycling facility’s 
fiscal year. Refunds applied for after the due date are barred. 

(h) Low Enterprise Tier Machinery. — Eligible taxpayers are allowed an 
annual refund of sales and use taxes paid under this Article as provided in this 
subsection. 

(1) Refunds. — An eligible person is allowed an annual refund of sales and 
use taxes paid by it under this Article at the general rate of tax on 
eligible machinery and equipment it purchases for use in an enter- 
prise tier one area or an enterprise tier two area, as defined in G.S. 
105-129.3. Liability incurred indirectly by the taxpayer for sales and 
use taxes on these items is considered tax paid by the taxpayer. A 
request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request 
for a refund is due within six months after the end of the State’s fiscal 
year. Refunds applied for after the due date are barred. 

(2) Eligibility. — A person is eligible for the refund provided in this 
subsection if it is engaged primarily in one of the businesses listed in 
G.S. 105-129.4(a) in an enterprise tier one area or an enterprise tier 
two area, as defined in G.S. 105-129.3. 

(3) Machinery and equipment. — For the purpose of this subsection, the 
term “machinery and equipment” means engines, machinery, equip- 
ment, tools, and implements used or designed to be used in one of the 
businesses listed in G.S. 105-129.4(a). Machinery and equipment are 
eligible for the refund provided in this subsection if the taxpayer 
places them in service in an enterprise tier one area or an enterprise 
tier two area, as defined in G.S. 105-129.3, capitalizes them for tax 
purposes under the Code, and does not lease them to another party. 

(i) (Repealed for taxes paid on or after January 1, 2008) Nonprofit 
Insurance Companies. — Eligible nonprofit insurance companies are allowed 
an annual refund of sales and use taxes paid under this Article as provided in 
this subsection. 

(1) Refunds. — An eligible nonprofit insurance company is allowed an 
annual refund of sales and use taxes paid by it under this Article on 
building materials, building supplies, fixtures, and equipment that 
become a part of its real property. Liability incurred indirectly by the 
company for sales and use taxes on these items is considered tax paid 
by the company. A request for a refund must be in writing and must 
include any information and documentation required by the Secre- 
tary. A request for a refund is due within six months after the end of 
the insurance company’s fiscal year. Refunds applied for after the due 
date are barred. 
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(2) Eligibility. — An insurance company is eligible for the refund provided 
in this subsection if it meets all of the following conditions: 

a. It is a nonprofit corporation. 

b. It is operated for the exclusive purpose of providing insurance and 
annuity contracts to or for the benefit of (i) organizations exempt 
from federal income tax under section 501(c)(3) of the Code and 
their employees or (ii) public institutions and their employees. 

c. The Secretary of Commerce has certified that the insurance com- 
pany will invest at least twenty million dollars ($20,000,000) in 
constructing a facility in this State for the conduct of its opera- 
tions. 

(3) Forfeiture. — If an eligible insurance company does not make the 
required minimum investment within five years after its first refund 
under this subsection, it loses its eligibility and forfeits all refunds 
already received under this subsection. Upon forfeiture, the company 
is hable for tax under this Article equal to the amount of all past taxes 
refunded under this subsection, plus interest at the rate established 
in G.S. 105-241.1(), computed from the date each refund was issued. 
The tax and interest are due 30 days after the date of the forfeiture. 
A company that fails to pay the tax and interest is subject to the 
penalties provided in G.S. 105-236. 

() Certain Industrial Facilities. — The owner of an eligible facility is 
allowed an annual refund of sales and use taxes as provided in this subsection. 

(1) Refund. — The owner of an eligible facility is allowed an annual 
refund of sales and use taxes paid by it under this Article on qualified 
building materials, building supplies, fixtures, and equipment that 
become a part of the real property of the eligible facility. Liability 
incurred indirectly by the owner for sales and use taxes on these items 
is considered tax paid by the owner. Building materials, building 
supplies, fixtures, and equipment are qualified if they are installed in 
the construction of the facility. Purchases for subsequent repair, 
renovation, or equipment replacement are not qualified. 

A request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request 
for a refund is due within six months after the end of the State’s fiscal 
year. Refunds applied for after the due date are barred. | 

(2) Eligibility. — A facility is eligible under this subsection if it meets both 
of the following conditions: 

a. It is primarily engaged in one of the industries listed in this 
subsection. 

b. The Secretary of Commerce has certified that the owner of the 
facility will invest at least the required amount of private funds to 
construct the facility in this State. For the purpose of this 
subsection, costs of construction may include costs of acquiring 
and improving land for the facility and costs of equipment for the 
facility. If the facility is located in an enterprise tier one, two, or 
three area as defined in G.S. 105-129.3, the required amount is 
fifty million dollars ($50,000,000). For all other facilities, the 
required amount is one hundred million dollars ($100,000,000). 
In the case of a computer manufacturing facility, the owner may 
invest these funds either directly or indirectly through a related 
entity or strategic partner as those terms are defined in G:S. 
105-129.61. In the case of a computer manufacturing facility, the 
term “facility” has the same meaning as under G.S. 105-129.61. 

(3) (Effective for sales made before July 1, 2009) Industries. — This 
subsection applies to the following industries: 
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a. Aircraft manufacturing. Aircraft manufacturing means manufac- 
turing or assembling complete aircraft. 

c. Bioprocessing. Bioprocessing means biomanufacturing or process- 
ing that includes the culture of cells to make commercial prod- 
ucts, the purification of biomolecules from cells, or the use of 
these molecules in manufacturing. 

d. Computer manufacturing. Computer manufacturing means man- 
ufacturing or assembling electronic computers, such as personal 
computers, workstations, laptops, and computer servers. The 
term includes the assembly or integration of processors, 
coprocessors, memory, storage, and input/output devices into a 
user-programmable final product. The term includes manufactur- 
ing or assembling computer peripheral equipment, such as stor- 
age devices, printers, monitors, input/output devices, and termi- 
nals only if the manufacture or assembly of this peripheral 
equipment occurs at a facility or campus at which the taxpayer 
also manufactures or assembles electronic computers. 

g. Motor vehicle manufacturing. Motor vehicle manufacturing means 
any of the following: 

1. Manufacturing complete automobiles and light-duty motor 
vehicles. 

2. Manufacturing heavy-duty truck chassis and assembling com- 
plete heavy-duty trucks, buses, heavy-duty motor homes, and 
other special purpose heavy-duty motor vehicles for highway 
use. 

3. Manufacturing complete military armored _ vehicles, 
nonarmored military universal carriers, combat tanks, and 
specialized components for combat tanks. 

j. Pharmaceutical and medicine manufacturing and distribution of 
pharmaceuticals and medicines. Pharmaceutical and medicine 
manufacturing means any of the following: 

1. Manufacturing biological and medicinal products. For the 
purpose of this sub-subdivision, a biological product is a 
preparation that is synthesized from living organisms or 
their products and used medically as a diagnostic, preven- 
tive, or therapeutic agent. For the purpose of this sub- 
subdivision, bacteria, viruses, and their parts are considered 
living organisms. 

2. Processing botanical drugs and herbs by grading, grinding, 
and milling. 

3. Isolating active medicinal principals from botanical drugs and 
herbs. 

4. Manufacturing pharmaceutical products intended for internal 
and external consumption in forms such as ampoules, tab- 
lets, capsules, vials, ointments, powders, solutions, and sus- 
pensions. 

m. Semiconductor manufacturing. Semiconductor manufacturing 
means development and production of semiconductor material, 
devices, or components. 

(3) (Effective for sales made on or after July 1, 2009 — See editor’s 
note) Industries. — This subsection applies to the following indus- 
tries: 

a. Repealed. 

b. Bioprocessing. Bioprocessing means biomanufacturing or process- 
ing that includes the culture of cells to make commercial prod- 
ucts, the purification of biomolecules from cells, or the use of 
these molecules in manufacturing. 
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d. includes terminals only if the manufacture or assembly of this 
peripheral equipment occurs at a facility or campus at which the 
taxpayer also manufactures or assembles electronic computers. 

g. Repealed. 

j. Pharmaceutical and medicine manufacturing and distribution of 
pharmaceuticals and medicines. Pharmaceutical and medicine 
manufacturing means any of the following: 

1. Manufacturing biological and medicinal products. For the 
purpose of this sub-subdivision, a biological product is a 
preparation that is synthesized from living organisms or 
their products and used medically as a diagnostic, preven- 
tive, or therapeutic agent. For the purpose of this sub- 
subdivision, bacteria, viruses, and their parts are considered 
living organisms. 

2. Processing botanical drugs and herbs by grading, grinding, 
and milling. 

3. Isolating active medicinal principals from botanical drugs and 
herbs. 

4, Manufacturing pharmaceutical products intended for internal 
and external consumption in forms such as ampoules, tab- 
lets, capsules, vials, ointments, powders, solutions, and sus- 
pensions. 

m. Repealed. 

(4) Forfeiture. — If the owner of an eligible facility does not make the 
required minimum investment within five years after the first refund 
under this subsection with respect to the facility, the facility loses its 
eligibility and the owner forfeits all refunds already received under 
this subsection. Upon forfeiture, the owner is liable for tax under this 
Article equal to the amount of all past taxes refunded under this 
subsection, plus interest at the rate established in G.S. 105-241.1G), 
computed from the date each refund was issued. The tax and interest 
are due 30 days after the date of the forfeiture. A person that fails to 
pay the tax and interest is subject to the penalties provided in G.S. 
105-236. (1957, c. 13840, s. 5; 1961, c. 826, s. 2; 1963, cc. 169, 1134; 
1965, c. 1006; 1967, c. 1110, s. 6; 1969, c. 1298, s. 1; 1971, cc. 89, 286; 
1973, c. 476, s. 193; 1977, c. 895, s. 1; 1979, c. 47; c. 801, ss: 77, 79-82; 
1983, c. 594, s. 1; c. 891, s. 18; 1983 (Reg. Sess., 1984), c. 1097, s. 7; 
1985, cc. 431, 523; 1985 (Reg. Sess., 1986), c. 863, s. 5; 1987, c. 557, ss. 
8, 9; c. 850, s. 16; 1987 (Reg. Sess., 1988), c. 1044, s. 5; 1989, c. 168, s. 
5; c. 251; c. 780, s. 1.1; 1989 (Reg. Sess., 1990), c. 936, s. 4; 1991, c. 356, 
s. 1; c. 689, s. 190.1(b); 1991 (Reg. Sess., 1992), c. 814, s. 1; c. 917, s. 1; 
c. 10350, §. 25; 1995, ¢; 17 s.8se.215 5. 1c, 4585.7 c. 461 6, 13 ce 
s. 1; 1995 (Reg. Sess., 1996), c. 646, s. 6; 1996, 2nd Ex. Sess., c. 18, s. 
15.7(a); 1997-340, s. 1; 1997-393, s. 2; 1997-423, s. 1; 1997-426, s. 5; 
1997-502, s. 3; 1998-55, ss. 16, 17; 1998-98, s. 15; 1998-212, ss. 
29A.4(a), 29A.14(71), 29A.18(b); 1999-360, ss. 4, 5(a), (b), 9; 1999-438, s. 
14; 2000-56, s. 9; 2000-140, s. 92.A(c); 2001-414, s. 1; 2001-474, s. 7; 
2003-416, ss. 18(b), 18(c), 18(d), 18(e), 23; 2003-431, ss. 2, 3; 2003-435, 
2nd Ex. Sess., s. 4.1; 2004-110, s. 5.1; 2004-124, s. 32B.1; 2004-170, s. 
21(a); 2004-204, 1st Ex. Sess., s. 3.) 


Editor’s Note. — Subdivision ()(3)d. was subsequently amended 
Subdivision (j)(3)d. was added by Session by Session Laws 2004-204, 1st Ex. Sess., s. 3, 
Laws 2004-124, s. 32B.1, and included a sunset but the amendments made by that act had no 
provision with a repeal date of July 1, 2009. sunset provision. The version of subdivision 
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G)(3)d. effective for sales made on or after July after that date, in subsection (j)(2), added the 
1, 2009 has been set out in the form above at last sentence; and in subsection (j)(3), substi- 
the direction of the Revisor of Statutes. tuted “includes” for “does not include”, and 
Effect of Amendments. — rewrote the last sentence. 
Session Laws 2004-204, s. 3, effective Janu- 
ary 1, 2005, and applicable to sales made on or 


ARTICLE 9. 


General Administration; Penalties and Remedies. 


§ 105-243.1. Collection of tax debts. 


(a) Definitions.— The following definitions apply in this section: 

(1) Overdue tax debt.— Any part of a tax debt that remains unpaid 90 
days or more after the notice of final assessment was mailed to the 
taxpayer. The term does not include a tax debt, however, if the 
taxpayer entered into an installment agreement for the tax debt 
under G.S. 105-237 within 90 days after the notice of final assessment 
was mailed and has not failed to make any payments due under the 
installment agreement. 

(2) Tax debt.— The total amount of tax, penalty, and interest due for 
which a notice of final assessment has been mailed to a taxpayer after 
the taxpayer no longer has the right to contest the debt. 

(b) (Effective until October 1, 2005) Outsourcing.— The Secretary may 
contract for the collection of tax debts. At least 30 days before the Department 
submits a tax debt to a contractor for collection, the Department must notify 
the taxpayer by mail that the debt may be submitted for collection if payment 
is not received within 30 days after the notice was mailed. 

(b) (Effective October 1, 2005) Outsourcing.— The Secretary may con- 
tract for the collection of tax debts owed by nonresidents and foreign entities. 
At least 30 days before the Department submits a tax debt to a contractor for 
collection, the Department must notify the taxpayer by mail that the debt may 
be submitted for collection if payment is not received within 30 days after the 
notice was mailed. 

(c) Secrecy.— A contract for the collection of tax debts is conditioned on 
compliance with G.S. 105-259. If a contractor violates G.S. 105-259, the 
contract is terminated, and the Secretary must notify the contractor of the 
termination. A contractor whose contract is terminated for violation of G.S. 
105-259 is not eligible for an award of another contract under this section for 
a period of five years from the termination. These sanctions are in addition to 
the criminal penalties set out in G.S. 105-259. 

(d) Fee.— A collection assistance fee is imposed on an overdue tax debt that 
remains unpaid 30 days or more after the fee notice required by this subsection 
is mailed to the taxpayer. In order to impose a collection assistance fee on a tax 
debt, the Department must notify the taxpayer that the fee will be imposed if 
the tax debt is not paid in full within 30 days after the date the fee notice was 
mailed to the taxpayer. The Department may not mail the fee notice earlier 
than 60 days after the notice of final assessment for the tax debt was mailed to 
the taxpayer. The fee is collectible as part of the debt. The Secretary may waive 
the fee pursuant to G.S. 105-237 to the same extent as if it were a penalty. 

The amount of the collection assistance fee is twenty percent (20%) of the 
amount of the overdue tax debt. If a taxpayer pays only part of an overdue tax 
debt, the payment is credited proportionally to fee revenue and tax revenue. 

(e) Use. — The fee is a receipt of the Department and must be applied to the 
costs of collecting overdue tax debts. The proceeds of the fee must be credited 
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to a special account within the Department and may be expended only as 
provided in this subsection. The proceeds of the fee may not be used for any 
purpose that is not directly and primarily related to collecting overdue tax 
debts. The Department may apply the proceeds of the fee for the purposes 
listed in this subsection. The remaining proceeds of the fee may be spent only 
pursuant to appropriation by the General Assembly. The fee proceeds do not 
revert but remain in the special account until spent for the costs of collecting 
overdue tax debts. The Department may apply the fee proceeds for the 
following purposes: 
(1) To pay contractors for collecting overdue tax debts under subsection (b) 
of this section. 
(2) To pay the fee the United States Department of the Treasury charges 
for setoff to recover tax owed to North Carolina. 
(3) To pay for taxpayer locater services, not to exceed one hundred 
thousand dollars ($100,000) a year. 

(f) Reports. — The Department must report semiannually to the Joint 
Legislative Commission on Governmental Operations and to the Revenue 
Laws Study Committee on its efforts to collect tax debts. Each report must 
include a breakdown of the amount and age of tax debts collected by collection 
agencies on contract, the amount and age of tax debts collected by the 
Department through warning letters, and the amount and age of tax debts 
otherwise collected by Department personnel. The report must itemize collec- 
tions by type of tax. Each report must also include a long-term collection plan, 
a timeline for implementing each step of the plan, a summary of steps taken 
since the last report and their results, and any other data requested by the 
Commission or the Committee. (2001-380, ss. 2, 8; 2002-126, s. 22.2; 2003-349, 
s. 3; 2004-124, ss. 23.2(a), 23.3(c); 2004-170, s. 22.5.) 


Subsection (b) Set Out Twice. — The first Editor’s Note. — This section has been set 
version of subsection (b) set out above is effec- out to correct an error appearing in the 2004 
tive until October 1, 2005. The second version Interim Supplement 
of (b) set out above is effective October 1, 2005. 


§ 105-259. Secrecy required of officials; penalty for viola- 
tion. 


(a) Definitions. — The following definitions apply in this section: 

(1) Employee or officer. — The term includes a former employee, a former 
officer, and a current or former member of a State board or commis- 
sion. 

(2) Tax information. — Any information from any source concerning the 
hability of a taxpayer for a tax, as defined in G.S. 105-228.90. The 
term includes the following: 

a. Information contained on a tax return, a tax report, or an applica- 
tion for a license for which a tax is imposed. 

b. Information obtained through an audit of a taxpayer or by corre- 
spondence with a taxpayer. 

c. Information on whether a taxpayer has filed a tax return or a tax 
report. 

d. Alist or other compilation of the names, addresses, social security 
numbers, or similar information concerning taxpayers. 

The term does not include (i) statistics classified so that information 

about specific taxpayers cannot be identified, (ii) an annual report 

required to be filed under G.S. 55-16-22 or (iii) information submitted 

to the Business License Information Office of the Department of 

ne preiany of State on a master application form for various business 

icenses. 
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(b) Disclosure Prohibited. — An officer, an employee, or an agent of the State 
who has access to tax information in the course of service to or employment by 
the State may not disclose the information to any other person unless the 
disclosure is made for one of the following purposes: 

(1) To comply with a court order or a law. 

(2) Review by the Attorney General or a representative of the Attorney 
General. 

(3) Review by a tax official of another jurisdiction to aid the jurisdiction in 
collecting a tax imposed by this State or the other jurisdiction if the 
laws of the other jurisdiction allow it to provide similar tax informa- 
tion to a representative of this State. 

(4) To provide a governmental agency or an officer of an organized 
association of taxpayers with a list of taxpayers who have paid a 
privilege license tax under Article 2 of this Chapter. 

(5) To furnish to the chair of a board of county commissioners information 
on the county sales and use tax. 

(5a) Reserved. 

(5b) To furnish to the finance officials of a city a list of the utility taxable 
gross receipts and piped natural gas tax revenues attributable to the 
city under G.S. 105-116.1 and G.S. 105-187.44 or under former G.S. 
105-116 and G.S. 105-120. 

(5c) To provide the following information to a regional public transporta- 
tion authority or a regional transportation authority created pursuant 
to Article 26 or Article 27 of Chapter 160A of the General Statutes on 
an annual basis, when the information is needed to enable the 
authority to administer its tax laws: 

a. The name, address, and identification number of retailers who 
collect the tax on leased vehicles imposed by G.S. 105-187.5. 

b. The name, address, and identification number of a retailer audited 
by the Department of Revenue regarding the tax on leased 
vehicles imposed by G.S. 105-187.5, when the Department deter- 
mines that the audit results may be of interest to the authority. 

(5d) To provide the following information to a county or city on an annual 
basis, when the county or city needs the information for the admin- 
istration of its local tax on prepared food and beverages: 

a. The name, address, and identification number of retailers who 
collect the sales and use taxes imposed under Article 5 of this 
Chapter and may be engaged in the business of selling prepared 
food and beverages. 

b. The name, address, and identification number of a retailer audited 
by the Department of Revenue regarding the sales and use taxes 
imposed under Article 5 of this Chapter, when the Department 
determines that the audit results may be of interest to the county 
or city in the administration of its local tax on prepared food and 
beverages. 

(6) To sort, process, or deliver tax information on behalf of the Depart- 
ment of Revenue. 

(6a) To furnish the county official designated under G.S. 105-164.14(f) a 
list of claimants that have received a refund of the county sales or use 
tax to the extent authorized in G.S. 105-164.14(f). 

(7) To exchange information with the Division of the State Highway 
Patrol of the Department of Crime Control and Public Safety, the 
Division of Motor Vehicles of the Department of Transportation, or the 
International Fuel Tax Association, Inc., when the information is 
needed to fulfill a duty imposed on the Department of Revenue, the 
Division of the State Highway Patrol of the Department of Crime 
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Control and Public Safety, or the Division of Motor Vehicles of the 

Department of Transportation. 

(7a) To furnish the name and identifying information of motor carriers 
whose licenses have been revoked to the administrator of a national 
criminal justice system database that makes the information avail- 
able only to criminal justice agencies and public safety organizations. 

(8) To furnish to the Department of State Treasurer, upon request, the 
name, address, and account and identification numbers of a taxpayer 
who may be entitled to property held in the Escheat Fund. 

(9) To furnish to the Employment Security Commission the name, ad- 
dress, and account and identification numbers of a taxpayer when the 
information is requested by the Commission in order to fulfill a duty 
imposed under Article 2 of Chapter 96 of the General Statutes. 

(9a) To furnish information to the Employment Security Commission to 
the extent required for its NC WORKS study of the working poor 
pursuant to G.S. 108A-29(r). The Employment Security Commission 
shall use information furnished to it under this subdivision only in a 
nonidentifying form for statistical and analytical purposes related to 
its NC WORKS study. The information that may be furnished under 
this subdivision is the following with respect to individual income 
taxpayers, as shown on the North Carolina income tax forms: 

a. Name, social security number, spouse’s name, spouse’s social 
security number, and county of residence. 

b. Filing status and federal personal exemptions. 

c. Federal taxable income, additions to federal taxable income, and 
total of federal taxable income plus additional income. 

d. Income while a North Carolina resident, total income from North 
Carolina sources while a nonresident, and total income from all 
sources. 

e. Exemption for children, nonresidents’ and part-year residents’ 
exemption for children, and credit for children. 

f. Expenses for child and dependent care, portion of expenses paid 
while a resident of North Carolina, portion of expenses paid while 
a resident of North Carolina that was incurred for dependents 
who were under the age of seven and dependents who were 
physically or mentally incapable of caring for themselves, credit 
for child and dependent care expenses, other qualifying expenses, 
credit for other qualifying expenses, total credit for child and 
dependent care expenses. 

(10) Review by the State Auditor to the extent authorized in GS. 
147-64.7. 

(11) To give a spouse who elects to file a joint tax return a copy of the 
return or information contained on the return. 

(lla) To provide a copy of a return to the taxpayer who filed the return. 

(11b) In the case of a return filed by a corporation, a partnership, a trust, 
or an estate, to provide a copy of the return or information on the 
return to a person who has a material interest in the return if, under 
the circumstances, section 6103(e)(1) of the Code would require 
disclosure to that person of any corresponding federal return or 
information. 

(11c) In the case of a return of an individual who is legally incompetent or 
deceased, to provide a copy of the return to the legal representative of 
the estate of the incompetent individual or decedent. 

(12) To contract with a financial institution for the receipt of withheld 
income tax payments under G.S. 105-163.6 or for the transmittal of 
payments by electronic funds transfer. 
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(13) To furnish the Fiscal Research Division of the General Assembly, 
upon request, a sample, suitable in character, composition, and size 
for statistical analyses, of tax returns or other tax information from 
wee taxpayers’ names and identification numbers have been re- 
moved. 

(14) To exchange information concerning a tax imposed by Subchapter V 
of this Chapter with the Standards Division of the Department of 
Agriculture and Consumer Services when the information is needed 
to administer the Gasoline and Oil Inspection Act, Article 3 of Chapter 
119 of the General Statutes. 

(15) To exchange information concerning a tax imposed by Articles 2A, 2C, 
or 2D of this Chapter with one of the following agencies when the 
information is needed to fulfill a duty imposed on the Department or 
the agency: 

a. The North Carolina Alcoholic Beverage Control Commission. 

b. The Division of Alcohol Law Enforcement of the Department of 
Crime Control and Public Safety. 

c. The Bureau of Alcohol, Tobacco, and Firearms of the United States 
Treasury Department. 

d. Law enforcement agencies. 

e. The Division of Community Corrections of the Department of 
Correction. 

(15a) To furnish to the head of the appropriate State or federal law 
enforcement agency information concerning the commission of an 
offense under the jurisdiction of that agency discovered by the 
Department during a criminal investigation of the taxpayer. 

(16) To furnish to the Department of Secretary of State the name, address, 
tax year end, and account and identification numbers of a corporation 
liable for corporate income or franchise taxes or of a limited liability 
company liable for a corporate or a partnership tax return to enable 
the Secretary of State to notify the corporation or the limited liability 
company of the annual report filing requirement or that its articles of 
incorporation or articles of organization or its certificate of authority 
has been suspended. 

(16a) To provide the North Carolina Self-Insurance Guaranty Association 
information on self-insurers’ premiums as determined under G.S. 
105-228.5(b), (b1), and (c) for the purpose of collecting the assess- 
ments authorized in G.S. 97-133(a). 

(17) To inform the Business License Information Office of the Department 
of Secretary of State of the status of an application for a license for 
which a tax is imposed and of any information needed to process the 
application. 

(18) To furnish to the Office of the State Controller the name, address, and 
account and identification numbers of a taxpayer upon request to 
enable the State Controller to verify statewide vendor files or track 
debtors of the State. 

(19) To furnish to the North Carolina Industrial Commission information 
concerning workers’ compensation reported to the Secretary under 
G.S. 105-163.7. 

(20) (Repealed effective January 1, 2012) To furnish to the Environ- 
mental Management Commission information concerning whether a 
person who is requesting certification of a dry-cleaning facility or 
wholesale distribution facility from the Commission is liable for 
privilege tax under Article 5D of this Chapter. 

(21) To exchange information concerning the tax on piped natural gas 
imposed by Article 5E of this Chapter with the North Carolina 
Utilities Commission or the Public Staff of that Commission. 
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(22) To provide the Secretary of Administration pursuant to G.S. 143-59.1 
a list of vendors and their affiliates who meet one or more of the 
conditions of G.S. 105-164.8(b) but refuse to collect the use tax levied 
under Article 5 of this Chapter on their sales delivered to North 
Carolina. 

(23) To provide public access to a database containing the names and 
account numbers of taxpayers who are not required to pay sales and 
use taxes under Article 5 of this Chapter to a retailer because of an 
exemption or because they are authorized to pay the tax directly to the 
Department of Revenue. 

(24) To furnish the Department of Commerce and the Employment 
Security Commission a copy of the qualifying information required in 
G.S. 105-129.7(b). 

(25) To provide public access to a database containing the names of 
retailers who are registered to collect sales and use taxes under 
Article 5 of this Chapter. 

(26) To contract for the collection of tax debts pursuant to G.S. 105-243.1. 

(27) To publish the information required under G.S. 105-129.6. 

(28) To exchange information concerning a tax credit claimed under 
Article 3E of this Chapter with the North Carolina Housing Finance 
Agency. 

(29) To provide to the Economic Investment Committee established pur- 
suant to G.S. 143B-437.48 information necessary to implement Part 
2F of Article 10 of Chapter 143B of the General Statutes. 

(30) (Effective for business activities occurring on or after May 1, 
2005) To publish the information required under G.S. 105-129.54 and 
to prove that a business does not meet the definition of “small 
business” under Article 3F of this Chapter because the annual receipts 
of the business, combined with the annual receipts of all related 
persons, exceeds the applicable amount. 

(31) To verify with a related entity or strategic partner information 
relating to that entity provided by a taxpayer claiming a credit under 
Article 3G of this Chapter. 

(c) Punishment. — A person who violates this section is guilty of a Class 1 
misdemeanor. If the person committing the violation is an officer or employee, 
that person shall be dismissed from public office or public employment and 
may not hold any public office or public employment in this State for five years 
alter the viclation, (1939,¢. 158s, 928-195 1c. 190%se 2: 19 7ocs4 Greil. 
e903 se 45 cul28 as 13. 197 5.G, 19 se2926 2 (as. (9101 (Choo Olas 
€-495;°1983:'c77; 1983 (Ree. Ssess., 1984) ec, 1004, sac 10346. 125. 198 fae 
440, s. 4; 1989, c. 628; c. 728, s. 1.47; 1989 (Reg. Sess., 1990), c. 945, s. 15; 1993, 
c. 485, s. 31; c. 539, s. 712; 1994, Ex. Sess., c. 14, s. 51; c. 24, s. 14(c); 1993 (Reg. 
mess!; 1994), c: 679, s. 8.4; 1995, c. 17, s. 115 c. 21, s. 2: 1997-118) s! 6: 1997-261. 
s. 14; 1997-340, s. 2; 1997-392, s. 4.1; 1997-475, s. 6.11; 1998-22, ss. 10, 11; 
1998-98, ss. 13.1(b), 20; 1998-139, s. 1; 1998-212, s. 12.27A(o); 1999-219, s. 7.1; 
1999-340, s. 8; 1999-341, s. 8; 1999-360, s. 2.1; 1999-438, s. 18; 1999-452, s. 
28.1; 2000-120, s. 8; 2000-178, s. 11; 2001-205, s. 1; 2001-380, s. 5; 2001-476, s. 
8(b); 2001-487, ss. 47(d), 123; 2002-87, s. 7; 2002-106, s. 5; 2002-172, s. 2.3; 
engine S. 7 ues s. 2; 2004-124, s. 32D.3; 2004-170, s. 23; 2004-204, 1st 

x. Sess., s. 4. 


Effect of Amendments. — ber 1, 2004, and for taxable years beginning on 
Session Laws 2004-204, s. 4, effective, for or after January 1, 2005, added the subdivision 
business activities occurring on or after Novem- designated herein as subdivision (31). 
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ARTICLE 12. 
Property Subject to Taxation. 


§ 105-277.11. Taxation of property subject to a develop- 
ment financing district agreement. 


Property that is in a development financing district established pursuant to 
G.S. 160A-515.1 or G.S. 158-7.3 and that is subject to an agreement entered 
into pursuant to G.S. 159-108, shall, pursuant to Article V, Section 14 of the 
North Carolina Constitution, be assessed for taxation at the greater of its true 
value or the minimum value established in the agreement. (2003-403, s. 21.) 


Editor’s Note. — 

Session Laws 2003-403, s. 25, made this 
section effective upon certification of approval 
of amendment to Article V, § 14 of the Consti- 
tution of North Carolina, as proposed in Ses- 
sion Laws 2003-403, s. 1. 

Session Laws 2003-403, ss. 24 and 25, pro- 
vide: “The amendment set out in Section 1 of 
this act shall be submitted to the qualified 
voters of the State at the statewide general 
election in November 2004, which election shall 
be conducted under the laws then governing 
elections in the State. Ballots, voting systems, 
or both may be used in accordance with Chap- 
ter 163 of the General Statutes. The question to 
be used in the voting systems and ballots shall 
be: 

“[ ] FOR [] AGAINST 

“Constitutional amendment to promote local 
economic and community development projects 
by (1) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 
sociated with qualified private economic and 
community improvements within development 
districts, as long as the financing is secured by 
the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 
eral taxing authority, which financing is not 


subject to a referendum; and (ii) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 
long as the development district is in existence. 

“If a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
the permanent records of that office. If a major- 
ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 
out in Sections 2 through 21 of this act do not go 
into effect.” 

The constitutional amendment adding N.C. 
Const. art. 5, § 14, as proposed in Session Laws 
2003-403, s. 1, was adopted by vote of the 
people at the general election held on Novem- 
ber 2, 2004. 

Session Laws 2003-4038, s. 22, provides that 
the act [Session Laws 2003-403], being neces- 
sary for the prosperity and welfare of the State 
and its inhabitants, shall be liberally construed 
to effect these purposes. 

Session Laws 2003-403, s. 23, is a severabil- 
ity clause. 


ARTICLE 13. 


Standards for Appraisal and Assessment. 


§ 105-284. Uniform assessment standard. 


(a) Except as otherwise provided in this section, all property, real and 
personal, shall be assessed for taxation at its true value or use value as 
determined under G.S. 105-283 or G.S. 105-277.6, and taxes levied by all 
counties and municipalities shall be levied uniformly on assessments deter- 
mined in accordance with this section. 

(b) The assessed value of public service company system property subject to 
appraisal by the Department of Revenue under G.S. 105-335(b)(1) shall be 
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determined by applying to the allocation of such value to each county a 
percentage to be established by the Department of Revenue. The percentage to 
be applied shall be either: 

(1) The median ratio established in sales assessment ratio studies of real 
property conducted by the Department of Revenue in the county in 
the year the county conducts a reappraisal of real property and in the 
fourth and seventh years thereafter; or 

(2) A weighted average percentage based on the median ratio for real 
property established by the Department of Revenue as provided in 
subdivision (1) and a one hundred percent (100%) ratio for personal 
property. No percentage shall be applied in a year in which the 
median ratio for real property is ninety percent (90%) or greater. 

If the median ratio for real property in any county is below ninety percent 
(90%) and if the county assessor has provided information satisfactory to the 
Department of Revenue that the county follows accepted guidelines and 
practices in the assessment of business personal property, the weighted 
average percentage shall be applied to public service company property. In 
calculating the weighted average percentage, the Department shall use the 
assessed value figures for real and personal property reported by the county to 
the Local Government Commission for the preceding year. In any county which 
fails to demonstrate that it follows accepted guidelines and practices, the 
percentage to be applied shall be the median ratio for real property. The 
percentage established in a year in which a sales assessment ratio study is 
conducted shall continue to be applied until another study is conducted by the 
Department of Revenue. 

(c) Notice of the median ratio and the percentage to be applied for each 
county shall be given by the Department of Revenue to the chairman of the 
board of commissioners not later than April 15 of the year for which it is to be 
effective. Notice shall also be given at the same time to the public service 
companies whose property values are subject to adjustment under this section. 
Hither the county or an affected public service company may challenge the real 
property ratio or the percentage established by the Department of Revenue by 
giving notice of exception within 30 days after the mailing of the Department’s 
notice. Upon receipt of such notice of exception, the Department shall arrange 
a conference with the challenging party or parties to review the matter. 
Following the conference, the Department shall notify the challenging party or 
parties of its final determination in the matter. Either party may appeal the 
Department’s determination to the Property Tax Commission by giving notice 
of appeal within 30 days after the mailing of the Department’s decision. 

(d) Property that is in a development financing district and that is subject to 
an agreement entered into pursuant to G.S. 159-108 shall be assessed at its 
true value or at the minimum value set out in the agreement, whichever is 
greater. (1939, c. 310, s. 500; 1953, c. 970, s. 5; 1955, c. 1100, s. 2; 1959, c. 682: 
1967, ¢..8924s.0/, 1969, ¢, 9457s. 191971, c2806,.s.15 1973 (exG95esa12) 1985, 
c. 601, s. 1; 1987 (Reg. Sess., 1988), c. 1052, s. 1; 2003-403, s. 20.) 


Editor’s Note. — 

Session Laws 2003-403, s. 25, made subsec- 
tion (d), as added by Session Laws 2003-403, s. 
20, effective upon certification of approval of 
the amendment to Article V, § 14 of the Con- 
stitution of North Carolina as proposed in Ses- 
sion Laws 2003-403, s. 1. 

Session Laws 2003-408, ss. 24 and 25, pro- 
vide: “The amendment set out in Section 1 of 
this act shall be submitted to the qualified 
voters of the State at the statewide general 
election in November 2004, which election shall 
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be conducted under the laws then governing 
elections in the State. Ballots, voting systems, 
or both may be used in accordance with Chap- 
ter 163 of the General Statutes. The question to 
be used in the voting systems and ballots shall 


be: 

“[] FOR [] AGAINST 

“Constitutional amendment to promote local 
economic and community development projects 
by (i) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 


§105-284 


sociated with qualified private economic and 
community improvements within development 
districts, as long as the financing is secured by 
the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 
eral taxing authority, which financing is not 
subject to a referendum; and (ii) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 
long as the development district is in existence. 

“If a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
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the permanent records of that office. If a major- 
ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 
out in Sections 2 through 21 of this act do not go 
into effect.” 

The constitutional amendment adding N.C. 
Const. art. 5,§ 14, as proposed in Session Laws 
2003-403, s. 1, was adopted by vote of the 
people at the general election held on Novem- 
ber 2, 2004. 

Session Laws 2003-4038, s. 22, provides that 
the act [Session Laws 2003-403], being neces- 
sary for the prosperity and welfare of the State 
and its inhabitants, shall be liberally construed 
to effect these purposes. 

Session Laws 2003-403, s. 23, is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-403, s. 20, added subsection (d). For effec- 
tive date, see Editor’s note. 
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ARTICLE IV 
JUDICIAL 


Sec. 10. District Courts. 


The General Assembly shall, from time to time, divide the State into a 
convenient number of local court districts and shall prescribe where the 
District Courts shall sit, but a District Court must sit in at least one place in 
each county. District Judges shall be elected for each district for a term of four 
years, in a manner prescribed by law. When more than one District Judge is 
authorized and elected for a district, the Chief Justice of the Supreme Court 
shall designate one of the judges as Chief District Judge. Every District Judge 
shall reside in the district for which he is elected. For each county, the senior 
regular resident Judge of the Superior Court serving the county shall appoint 
from nominations submitted by the Clerk of the Superior Court of the county, 
one or more Magistrates who shall be officers of the District Court. The initial 
term of appointment for a magistrate shall be for two years and subsequent 
terms shall be for four years. The number of District Judges and Magistrates 
shall, from time to time, be determined by the General Assembly. Vacancies in 
the office of District Judge shall be filled for the unexpired term in a manner 
prescribed by law. Vacancies in the office of Magistrate shall be filled for the 
unexpired term in the manner provided for original appointment to the office, 
unless otherwise provided by the General Assembly. (2004-128, s. 16.) 


History. — The provisions of this section are Statutes. The question to be used in the voting 
similar to those of Art. IV, § 8, Const. 1868, as systems and ballots shall be: 
that article was rewritten in 1962. 


Defeated Amendment Proposals. — An ‘T ] FOR [ |] AGAINST 
amendment proposed by Session Laws 1985, c. p ee 
768, s. 8, and defeated at the primary election Constitutional amendment to provide for 


held on May 6, 1986, would have amended this the first term of office for magistrates of the 
section by adding “except that those elected in General Court of Justice to be two years and for 


1986 and 1988 shall serve for a term of five Subsequent terms to be four years.’ 
years” at the end of the second sentence. “SECTION 18. If a majority of the votes cast 
Editor’s Note. — Session Laws 2004-128, on the question are in favor of the amendment 
ss. 17 and 18, provide: “SECTION 17. The _ set out in Section 16 of this act, the State Board 
amendment set out in Section 16 of this act of Elections shall certify the amendment to the 
shall be submitted to the qualified voters of the Secretary of State, who shall enroll the amend- 
State at the general election in November 2004, ment so certified among the permanent records 
which election shall be conducted under the of that office. The amendment becomes effective 
laws then governing elections in the State. January 1, 2005.” 
Ballots, voting systems, or both may be used in Section Laws 2004-128, s. 20, provides that s. 
accordance with Chapter 163 of the General 19 of the act becomes effective January 1, 2005, 
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Art. V, § 14 


but only upon voter approval of the constitu- 
tional amendment to N.C. Const. art. IV, § 10, 
proposed in s. 16 of the act, and is applicable to 
appointments that take effect after January 1, 
2005. 

The constitutional amendment proposed by 
Session Laws 2004-128, s. 16, was adopted by 
vote of the people at the general election held 
November 2, 2004. At the time this publication 
went to press, the results of the election had not 
yet been certified by the State Board of Elec- 
tions. 


CONSTITUTION OF NORTH CAROLINA 


Art. V, § 14 


Effect of Amendments. — Session Laws 
2004-128, s. 16, deleted “for a term of two 
years” after “shall appoint” in the sixth sen- 
tence; added the seventh sentence; and added 
“unless otherwise provided by the General As- 
sembly” at the end of the last sentence. See 
editor’s notes for effective date and applicabil- 
ity. 

Legal Periodicals. — For comment on 
changing North Carolina’s method of judicial 
selection, see 25 Wake Forest L. Rev. 253 
(1990). 


CASE NOTES 


Preference May Be Given to Political 
Party of Vacating Judge. — The General 
Assembly may require that, in the interim 
appointment of a district court judge, prefer- 
ence must be given to a member of the same 
political party as the vacating judge. 

Section 7A-142, which provides that candi- 
dates for a vacancy in the office of a district 
judge shall be members of the same political 
party as the vacating judge does not violate the 
Constitution of North Carolina. Baker v. Mar- 
tin, 330 N.C. 331, 410 S.E.2d 887 (1991). 


Applied in State ex rel. Martin v. Preston, 
325 N.C. 438, 385 S.E.2d 473 (1989). 

Cited in Holshouser v. Scott, 335 F. Supp. 
928 (M.D.N.C. 1971); State v. Greer, 58 N.C. 
App. 703, 294 S.E.2d 745 (1982); Bradshaw v. 
Administrative Office of Courts, 320 N.C. 132, 
357 S.E.2d 370 (1987); In re Doe, 329 N.C. 743, 
407 S.E.2d 798 (1991); Republican Party v. 
Martin, 980 F.2d 943 (4th Cir. 1992), rehearing 
denied, 991 F.2d 1202 (4th Cir.), cert. denied, 
510 US 828) 1145. Ct. 93) 126 L. Hd? 2d'60 
(1993). 


ARTICLE V 
FINANCE 


Sec. 14. Project development financing. 


Notwithstanding Section 4 of this Article, the General Assembly may enact 
general laws authorizing any county, city, or town to define territorial areas in 
the county, city, or town and borrow money to be used to finance public 
improvements associated with private development projects within the terri- 
torial areas, as provided in this section. The General Assembly shall set forth 
by statute the method for determining the size of the territorial area and the 
issuing unit. This method is conclusive. When a territorial area is defined 
pursuant to this section, the county shall determine the current assessed value 
of taxable real and personal property in the territorial area. Thereafter, 
property in the territorial area continues to be subject to taxation to the same 
extent and in like manner as property not in the territorial area, but the net 
proceeds of taxes levied on the excess, if any, of the assessed value of taxable 
real and personal property in the territorial area at the time the taxes are 
levied over the assessed value of taxable real and personal property in the 
territorial area at the time the territorial area was defined may be set aside. 
The instruments of indebtedness authorized by this section shall be secured by 
these set-aside proceeds. The General Assembly may authorize a county, city, 
or town issuing these instruments of indebtedness to pledge, as additional 
security, revenues available to the issuing unit from sources other than the 
issuing unit’s exercise of its taxing power. As long as no revenues are pledged 
other than the set-aside proceeds authorized by this section and the revenues 
authorized in the preceding sentence, these instruments of indebtedness may 
be issued without approval by referendum. The county, city, or town may not 
pledge as security for these instruments of indebtedness any property tax 
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revenues other than the set-aside proceeds authorized in this section, or in any 
other manner pledge its full faith and credit as security for these instruments 
of indebtedness unless a vote of the people is held as required by and in 
compliance with the requirements of Section 4 of this Article. 
Notwithstanding the provisions of Section 2 of this Article, the General 
Assembly may enact general laws authorizing a county, city, or town that has 
defined a territorial area pursuant to this section to assess property within the 
territorial area at a minimum value if agreed to by the owner of the property, 
which agreed minimum value shall be binding on the current owner and any 
future owners as long as the defined territorial area is in effect. (2003-408, s. 


1.) 


Defeated Amendment Proposal. — An 
amendment proposed by Session Laws 1998, c. 
497, s. 1, and defeated at the election held 
November 2, 1993, would have added a new 
Section 14 relating to the authority of any 
county, city or town to borrow money, without 
the need of voter approval, and issue financing 
bonds to be used to finance public activities 
associated with private economic development 
projects. 

Editor’s Note. — Session Laws 2003-403, 
ss. 24 and 25, provide: “The amendment set out 
in Section 1 of this act shall be submitted to the 
qualified voters of the State at the statewide 
general election in November 2004, which elec- 
tion shall be conducted under the laws then 
governing elections in the State. Ballots, voting 
systems, or both may be used in accordance 
with Chapter 163 of the General Statutes. The 
question to be used in the voting systems and 
ballots shall be: 

“[] FOR [] AGAINST 

“Constitutional amendment to promote local 
economic and community development projects 
by (i) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 
sociated with qualified private economic and 
community improvements within development 
districts, as long as the financing is secured by 
the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 


eral taxing authority, which financing is not 
subject to a referendum; and (11) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 
long as the development district is in existence. 

“If a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
the permanent records of that office. If a major- 
ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 
out in Sections 2 through 21 of this act do not go 
into effect.” 

This section was added by constitutional 
amendment adopted by vote of the people at the 
general election held November 2, 2004. At the 
time this publication went to press, the results 
of the election had not yet been certified by the 
State Board of Elections. 

Session Laws 2003-403, s. 22, provides that 
Session Laws 2003-403, being necessary for the 
prosperity and welfare of North Carolina and 
it’s inhabitants, shall be liberally construed to 
effect its purposes. 

Session Laws 2003-403, s. 23, is a severabil- 
ity clause. 


ARTICLE IX 
EDUCATION 


Sec. 7. County school fund; State fund for certain moneys. 


(a) Except as provided in subsection (b) of this section, all moneys, stocks, 
bonds, and other property belonging to a county school fund, and the clear 
proceeds of all penalties and forfeitures and of all fines collected in the several 
counties for any breach of the penal laws of the State, shall belong to and 
remain in the several counties, and shall be faithfully appropriated and used 
exclusively for maintaining free public schools. 


40 


Arte. DX, $7 


CONSTITUTION OF NORTH CAROLINA 


AC Lees: 


(b) The General Assembly may place in a State fund the clear proceeds of all 
civil penalties, forfeitures, and fines which are collected by State agencies and 
which belong to the public schools pursuant to subsection (a) of this section. 
Moneys in such State fund shall be faithfully appropriated by the General 
Assembly, on a per pupil basis, to the counties, to be used exclusively for 
maintaining free public schools. (2003-423, s. 1.) 


Cross References. — As to allocation of 
revenues to local school administrative units, 
and definition of “clear proceeds,” as referred to 
in this section, see G.S. 115C-437. 

History. — The provisions of this section are 
similar to those of Art. IX, § 5, Const. 1868, as 
added by the Convention of 1875. 

Editor’s Note. — Session Laws 2003-423, 
ss. 4 and 5, provide: “The amendment set out in 
Section 1 of this act shall be submitted to the 
qualified voters of the State at the statewide 
general election in November of 2004, which 
election shall be conducted under the laws then 
governing elections in the State. Ballots, voting 
systems, or both may be used in accordance 
with Chapter 163 of the General Statutes. The 
question to be used in the voting systems and 
ballots shall be: 

“[] FOR [] AGAINST 

“Constitutional amendment to provide that 
the General Assembly may place the clear pro- 
ceeds of civil penalties, civil forfeitures, and 
civil fines collected by a State agency in a State 
fund to be used exclusively for maintaining free 
public schools. 

“If a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The Secretary of State shall enroll the 
amendment so certified among the permanent 


records of that office. The amendment set out in 
Section 1 of this act shall become effective 
January 1, 2005.” 

The constitutional amendment proposed by 
Session Laws 2003-423, s. 1, was adopted by 
vote of the people at the general election held 
November 2, 2004. At the time this publication 
went to press, the results of the election had not 
yet been certified by the State Board of Elec- 
tions. 

Legal Periodicals. — For article, “Fines, 
Penalties, and Forfeitures: An Historical and 
Comparative Analysis,” see 65 N.C.L. Rev. 49 
(1986). 

For a survey of 1996 developments in consti- 
tutional law, see 75 N.C.L. Rev. 2252 (1997). 

For note on the Supreme Court’s decision in 
Hudson v. United States, see 33 Wake Forest L. 
Rev. 439 (1998). 

For note, “Will North Carolina Vouch for 
Zelman? Examining the Constitutionality of 
School Vouchers in North Carolina in the Wake 
of Zelman v. Simons-Harris,” see 81 N.C.L. Rev. 
2419 (2003). 

Effect of Amendments. — Session Laws 
2003-423, s. 1, redesignated the formerly 
undesignated provisions of the section as sub- 
section (a); added subsection (b); and in subsec- 
tion (a), added “Except as provided in subsec- 
tion (b) of this section.” See editor’s note for 
effective date. 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former Art. IX, $ 5, 
Const. 1868, as added by the Convention of 
1875. 

This section was designed in its entirety 
to secure two wise ends, namely: (1) to set 
apart the property and revenue specified 
therein for the support of the public school 
system; and (2) to prevent diversion of public 
school property and revenue from their in- 
tended use to other purposes. Boney v. Board of 
Trustees, 229 N.C. 136, 48 S.E.2d 56 (1948); 
Shore v. Edmisten, 290 N.C. 628, 227 S.E.2d 
5538 (1976); Cauble v. City of Asheville, 66 N.C. 
App. 537, 311 S.E.2d 889 (1984), aff’d, 336 
S.E.2d 59 (1985). 

This Section Requires Legislation to 
Give It Effect. — G.S. 115C-457.1, which 
created the civil penalty fund, is consistent 
with the intent and purpose of N.C. Const. art. 
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IX, § 7 that civil penalties be used exclusively 
to support the State’s public schools; because 
art. IX, § 7 fails to unambiguously specify how 
that is to be accomplished, it requires legisla- 
tion to give it effect, and G.S. 115C-457.1 prop- 
erly articulates the necessary details to effect 
the constitutional purpose. N.C. Sch. Bds. Ass’n 
v. Moore, 160 N.C. App. 253, 585 S.E.2d 418, 
2003 N.C. App. LEXIS 1794 (2003). 

The term “penal laws,” as used in the 
context of this section, means laws that impose 
a monetary payment for their violation. The 
payment is punitive rather than remedial in 
nature and is intended to penalize the wrong- 
doer rather than to compensate a particular 
party. Mussallam v. Mussallam, 321 N.C. 504, 
364 S.E.2d 364, rehearing denied, 321 N.C. 116, 
367 S.E.2d 915 (1988). 

Penalties, forfeitures and fines are to 
be used for the support of the public 


ATG Seed 


schools. McMillan v. Robeson County, 262 N.C. 
413, 137 8.E.2d 105 (1964), 

When Prescribed as Punishment for 
Public Wrongs. — Where fines and penalties 
are prescribed as a punishment for a violation 
of public wrongs, i.e., crimes, and such penal- 
ties or fines are to be recovered by public 
authority, the disposition of such recovered 
fines or penalties comes within the constitu- 
tional provision under consideration, and they 
may not be turned away from the prescribed 
constitutional course. Shore v. Edmisten, 290 
N.C.628522) (5:8 2d 553 (1976): 

This section appropriates all fines for viola- 
tion of the criminal laws of the State for estab- 
lishing and maintaining free public schools in 
the several counties, whether the fines are for 
violation of town ordinances made misdemean- 
ors by statute or other criminal statutes. Board 
of Educ. v. Town of Henderson, 126 N.C. 689, 36 
S.E. 158, modified on other grounds, 127 N.C. 8, 
371 9.K. 72 (1900). 

And Given by Law to State. — Under this 
section penalties and forfeitures belong to the 
State for free school purposes only when given 
by law to the State. State ex rel. Carter v. 
Wilmington & W.R.R., 126 N.C. 437, 36 S.E. 14 
(1900). 

Statute purporting to give fines to an 
individual or another governmental 
agency violates this section. Shore v. 
Edmisten, 290 N.C. 628, 227 S.E.2d 553 (1976). 

As Would Judgment. — Judgment by a 
trial judge which seeks to direct payment of a 
fine anywhere other than to the counties for the 
use of the public schools is unconstitutional. 
Shore v. Edmisten, 290 N.C. 628, 227 S.E.2d 
553, A976): 

Municipal Clerk Not Entitled to Fees 
from Fines. — By provision of this section, the 
clear proceeds of fines collected by the clerk of a 
municipal court belong to the county school 
fund, and the clerk is not entitled to retain a 
percentage thereof as his fees, regardless of the 
provisions of public-local laws relating to his 
compensation. County Bd. of Educ. v. City of 
High Point, 213°N.€. 636, 1970S: 191919338). 

Moneys Voluntarily Paid for Violation of 
City Ordinances Belong to School Fund. — 
Moneys voluntarily paid by motorists to a city 
upon citations for violations of a city overtime 
parking ordinance constitute a penalty or fine 
collected for breach of a state penal law and 
should be used exclusively for maintaining free 
public schools in the county pursuant to this 
section, since violation of a city ordinance is 
also a violation of G.S. 14-4 which makes the 
violation of a local ordinance a misdemeanor. 
Cauble v. City of Asheville, 301 N.C. 340, 271 
S.E.2d 258 (1980). 

Two Funds for Public Schools. — The 
provisions of this section relating to the clear 
proceeds from penalties, forfeitures and fines 
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identify two distinct funds for the public 
schools. These are (1) the clear proceeds of all 
penalties and forfeitures in all cases, regardless 
of their nature, so long as they accrue to the 
state, and (2) the clear proceeds of all fines 
collected for any breach of the criminal laws. 
Mussallam v. Mussallam, 321 N.C. 504, 364 
S.E.2d 364, rehearing denied, 321 N.C. 116, 367 
S.E.2d 915 (1988). 

This section establishes two funds for public 
schools: (1) the clear proceeds of all penalties 
and forfeitures in all cases, regardless of their 
nature, so long as they accrue to the state; and 
(2) the clear proceeds of all fines collected for 
any breach of the criminal laws. United States 
v. Winston-Salem/Forsyth County Bd. of Educ., 
902 F.2d 267 (4th Cir. 1990). 

Bond Proceeds Held Payable to Board of 
Education. — In custody case in which wife 
sought to regain custody of child who had been 
removed outside the country, bond set by supe- 
rior court judge was to ensure husband’s ap- 
pearance, as the punishment for his failure to 
so appear would be immediate forfeiture of the 
bond, and since the terms of the bond specifi- 
cally made its proceeds payable to the state of 
North Carolina should it be forfeited, such bond 
was penal in nature and accrued to the Board of 
Education. Mussallam v. Mussailam, 321 N.C. 
504, 364 S.E.2d 364, rehearing denied, 321 
N.C. 116, 367 S.E.2d 915 (1988). 

The 1985 amendment to § 115C-437, de- 
fining “clear proceeds,” could only be effec- 
tive as to monies collected because of traffic 
violations occurring on and after July 17, 1985. 
Cauble v. City of Asheville, 314 N.C. 598, 336 
S.E.2d 59 (1985). 

Disposition of Parking Fines. — In the 
situation of parking fines, the costs of collection 
often surpass the amounts collected, the intent 
of the municipality in passing these ordinances 
being the regulation of traffic rather than the 
production of revenue. Cauble v. City of 
Asheville, 66 N.C. App. 537, 311 S.E.2d 889 
(1984), aff'd; 314 N.C. 598, 336" S.E.2d" 59 
(1989). 

While it is important that the needs of school 
children be met, and met generously, it is also 
important that a municipality feel free to enact 
ordinances imposing small fines for overtime 
parking violations without being economically 
penalized, if indeed the municipality realizes 
no revenue from enforcement of these ordi- 
nances. Cauble v. City of Asheville, 66 N.C. 
App. 537, 311 S.E.2d 889 (1984), aff'd, 314 N.C. 
598, 336 S.E.2d 59 (1989). 

Although defining costs of collection is a 
legislative function, the North Carolina Gen- 
eral Assembly has not seen fit to provide mu- 
nicipalities with a formula for determining 
“clear proceeds” of fines realized from traffic 
violations. Lacking guidance on the subject, the 
court would be compelled to resort to a less 
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precise measure in order to allow municipali- 
ties to retain the costs of collecting overtime 
parking fines. Cauble v. City of Asheville, 66 
N.C. App. 537, 311 S.E.2d 889 (1984), aff’d, 314 
N.C. 598, 336 S.E.2d 59 (1989). 

The money penalty collected by a city from a 
motorist who violates its ordinance prohibiting 
overtime parking constitutes a penalty or fine 
collected for the breach of a state penal law, 
even if the motorist has not been convicted of 
violating G.S. 14-4. Cauble v. City of Asheville, 
314 N.C. 598, 336 S.E.2d 59 (1985). 

The “clear proceeds” of a forfeiture are 
defined as the amount of the forfeit less the cost 
of collection, meaning thereby the citations and 
process against the bondsman usually in the 
practice. Hightower v. Thompson, 231 N.C. 491, 
57 S.E.2d 763 (1950). 

The term “clear proceeds,” as used in this 
section, is synonymous with “net proceeds.” 
Cauble v. City of Asheville, 66 N.C. App. 537, 
311 S.E.2d 889 (1984), aff'd, 314 N.C. 598, 336 
S.E.2d 59 (1989). 

The words “clear proceeds” in this section 
have been construed to mean the total amount 
of the fine, penalty, or forfeiture, less only the 
cost of collection, which, for a bail bond, is the 
cost of citing and issuing process against the 
bondsman in the usual manner. In re Dunlap, 
66 N.C. App. 152, 310 S.E.2d 415 (1984). 

The costs of collection of a fine will be de- 
ducted to determine clear proceeds. Cauble v. 
City of Asheville, 66 N.C. App. 537, 311 S.E.2d 
889 (1984), aff'd, 314 N.C. 598, 336 S.E.2d 59 
(1989). 

Reasonable costs of collection constitution- 
ally may be deducted from the gross proceeds of 
the fines collected by a city for overtime park- 
ing. Cauble v. City of Asheville, 314 N.C. 598, 
336 S.E.2d 59 (1985). 

Applicable Forfeitures. — This section ap- 
plies only to forfeitures that result from a 
breach of North Carolina penal law and not to 
forfeitures initiated by a federal agency be- 
cause of a violation of federal law. United 
States v. Winston-Salem/Forsyth County Bd. of 
Educ., 902 F.2d 267 (4th Cir. 1990). 

A forfeiture initiated by federal author- 
ities and arising from violations of federal 
law is not controlled by this section. United 
States v. Winston-Salem/Forsyth County Bd. of 
Educ., 902 F.2d 267 (4th Cir. 1990). 

RICO Forfeitures. — Since the Racketeer 
Influenced and Corrupt Organizations Act 
(RICO) provides that the proceeds from the sale 
of RICO forfeited property accrue to the State, 
such proceeds must therefore be paid to the 
public school fund pursuant to this section. 
State ex rel. Thornburg v. 532 “B” Street, 334 
N.C. 290, 432 S.E.2d 684 (1993). 

Forfeitures of § 90-112(d1) Compared. — 
The plain language of this section limits its 
application to forfeitures resulting from a 
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“breach of the penal laws of the State” and G.S. 
90-112(d1) of the North Carolina Act refers only 
to forfeitures “pursuant to this section.” United 
States v. Winston-Salem/Forsyth County Bd. of 
Educ., 902 F.2d 267 (4th Cir. 1990). 

The test for determining permissible de- 
ductions from gross moneys taken in is 
that the item, to be deductible, must bear a 
reasonable relation to the costs of collection of 
the fine. A determination of costs can be made 
by qualified accountants, which determination 
is no more complicated than other problems 
accountants are daily accustomed to resolving. 
Cauble v. City of Asheville, 66 N.C. App. 537, 
311 S.E.2d 889 (1984), aff'd, 314 N.C. 598, 336 
S.E.2d 59 (1989) In accord with the main vol- 
ume. See; Harrell v. Harriet & Henderson 
Yarns, 314 N.C. 566, 336 S.E.2d 47 (1985), 
decided prior to 1985 amendment to G.S. 115C- 
437 defining “clear proceeds.” 

The costs of collection do not include the 
costs associated with enforcing the ordinance, 
but are limited to the administrative costs of 
collecting the funds. Cauble v. City of Asheville, 
314 N.C. 598, 336 S.E.2d 59 (1985). 

Moneys to be set aside for future en- 
forcement of the law cannot be deducted 
from “fines” to arrive at “clear proceeds” of 
fines. Shore v. Edmisten, 290 N.C. 628, 227 
S.E.2d 553 (1976). 

Use of Penal Fines. — This section provides 
that the fines collected for any breach of the 
penal laws shall be used exclusively for the 
benefit of the public schools. Any judgment of a 
trial judge which seeks to direct payment of a 
fine anywhere other than to the counties for the 
use of the public schools is unconstitutional. 
Florence v. Hiatt, 101 N.C. App. 539, 400 S.E.2d 
ITS A1991): 

Where a local ordinance was passed to en- 
force state-mandated air quality standards was 
a penal law, the penalties imposed for the 
violation of the ordinance were punitive in 
nature, and the payment of those penalties was 
payable to the school board under the mandate 
of N.C. Const. art. IX, § 7. Donoho v. City of 
Asheville, 153 N.C. App. 110, 569 S.E.2d 19, 
2002 N.C. App. LEXIS 1087 (2002), cert. de- 
nied, 356 N.C. 669, 576 S.E.2d 107 (2002), cert. 
dismissed, 356 N.C. 669, 576 S.E.2d 110 (2003), 
cert. denied, 356 N.C. 669, 576 S.E.2d 110 
(2003). 

Use of Assessments. — While the court 
concluded that the assessments made pursuant 
to G.S. 160A-300.1 and High Point, N.C., Ordi- 
nance No. 00-89, § 10-1-306 constituted mone- 
tary payments which, although levied in a civil 
setting, were penal in nature, the assessments 
did not accrue to the state; therefore, the “civil 
penalties” assessed a city pursuant to the ordi- 
nance were not subject to the requirements 
N.C. Const. art. IX, § 7, and therefore the 
school board’s motion for summary judgment 
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on the issue was denied. In denying the school 
board’s motion, the court responded to its re- 
quest for a declaratory ruling as to whether the 
fines and other amounts received by the city 
and the other defendants under the statute and 
the ordinance had to be paid to the school 
board; such assessments were not required to 
be appropriated and used exclusively for main- 
taining free public schools in the county. 
Shavitz v. City of High Point, 270 F. Supp. 2d 
702, 2003 U.S. Dist. LEXIS 11839 (M.D.N.C. 
2003). 

What County Is Entitled to Proceeds. — 
Neither the Constitution nor any statute en- 
acted by the General Assembly states which 
county is entitled to receive forfeitures in cases 
that are started in one county and removed to 
another. In re Dunlap, 66 N.C. App. 152, 310 
S.E.2d 415 (1984). 

A suit to compel a city to pay fines and 
penalties to the county board of education 
should be brought against the city or the board 
of aldermen, and not against the chief of police. 
Bearden v. Fullam, 129 N.C. 477, 40 S.E. 204 
(1901). 

A school is an institution consisting of a 
teacher and pupils, irrespective of age, gath- 
ered together for instruction in any branch of 
learning, the arts or the sciences. Benvenue 
Parent-Teacher Ass’n v. Nash County Bd. of 
Educ., 4 N.C. App. 617, 167 S.E.2d 538, appeal 
dismissed, 275 N.C. 675, 170 S.E.2d 473 (1969). 

A school is public when it is open and 
public to all in the locality. Benvenue Par- 
ent-Teacher Ass’n v. Nash County Bd. of Educ., 
4 N.C. App. 617, 167 S.E.2d 538, appeal dis- 
missed, 275 N.C. 675, 170 S.E.2d 473 (1969). 

A county technical institute which pro- 
vides, adult vocational and general educational 
training is a part of the public school system of 
the State, and the expenditure of funds by a 
county as authorized by former G.S. 115-234 et 
seq. for maintenance of a building used by such 
technical institute does not violate this section. 
Benvenue Parent-Teacher Ass’n v. Nash County 
Bd. of Educ., 4 N.C. App. 617, 167 S.H.2d 538, 
appeal dismissed, 275 N.C. 675, 170 S.E.2d 473 
(1969). 

The maintenance of an athletic field and 
playground is a proper use of school 
funds, since physical training is a legitimate 
function of education. Boney v. Board of Trust- 
ees, 229 N.C. 136, 48 S.E.2d 56 (1948). 

An agreement under which a graded school 
district, without monetary consideration, was 
to transfer in fee to a municipality a tract of 
school property, and the municipality was to 
construct thereon an athletic stadium and 
grant the graded schools of the district free and 
unlimited use of the stadium and grounds dur- 
ing the school term except when required for 
regularly scheduled games of a professional 
baseball association, did not constitute a diver- 
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sion of school property in contravention of this 
section. Boney v. Board of Trustees, 229 N.C. 
136, 48 S.E.2d 56 (1948). 

Provision in separation agreement that 
plaintiff pay educational expenses for chil- 
dren is not violative of this section nor of the 
U.S. Const., Amend. XIV where such expenses 
are incurred in attendance at private school. 
Carpenter v. Carpenter, 25 N.C. App. 235, 212 
S.E.2d 911, cert. denied, 287 N.C. 465, 215 
S.E.2d 623 (1975). 

Former G.S. 15A-544(h) (see now § 15A- 
544.1 et seq.), permitting remission of the 
amounts adjudged forfeited on criminal 
appearance bonds, did not violate the consti- 
tutional provision that the proceeds of forfei- 
tures are to remain in the several counties and 
be used in the public schools. State v. Locklear, 
42 N.C. App. 486, 256 S.E.2d 830, appeal dis- 
missed, 298 N.C. 302, 259 S.E.2d 303 (1979). 

Federal Forfeiture Law Held Applicable. 
— Where city police seized cash from a drug 
dealer, the city police could share in the pro- 
ceeds according to federal forfeiture law. Fed- 
eral and state forfeiture laws did not conflict, as 
this section applies only to forfeitures resulting 
from a breach of the penal laws of North Caro- 
lina, and the cash in question was forfeited 
because it was used in violation of a federal law. 
United States v. Alston, 717 F. Supp. 378 
(M.D.N.C. 1989), aff'd, 902 F.2d 267 (4th Cir. 
1990), aff’d sub nom. United States v. Winston- 
Salem/Forsyth County Bd. of Educ., 902 F.2d 
267 (4th Cir. 1990). 

Trial court correctly applied the three- 
year limitations period of G.S. 1-52, rather 
than the one-year statute of limitations con- 
tained in G.S. 1-54(2), to action by the North 
Carolina School Boards Association and several 
boards of education for a declaratory judgment 
that various monetary payments collected by 
state agencies were subject to N.C. Const. art. 
IX, § 7; although G.S. 1-54(2) had been applied 
to actions commenced by the State upon a 
statute to collect civil penalties or forfeitures, 
G.S. 1-54(2) was not applicable in the case at 
bar because the school boards sought to recover 
payments provided to the public schools by 
N.C. Const. art. IX, § 7, and those payments 
had already been collected by the State. N.C. 
Sch. Bds. Ass’n v. Moore, 160 N.C. App. 253, 585 
S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 

Payments collected by the North Caro- 
lina Plumbing and Heating Board, the 
North Carolina Electrical Board, the 
North Carolina Cosmetic Board, and the 
North Carolina State Bar for late renewal of 
occupational licenses or late payment of license 
fees are remedial in nature and therefore not 
subject to N.C. Const. art. IX, § 7. N.C. Sch. 
Bds. Ass’n v. Moore, 160 N.C. App. 2538, 585 
S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 

Standing to Sue. — An individual, who was 
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assessed a $50.00 civil penalty for a red light 
violation detected by cameras installed under 
the authority of G.S. 160A-300.1 and High 
Point, N.C., Ordinance No. 00-89, § 10-1-306, 
launched a challenge to the statute and the 
ordinance based on N.C. Const. art. IX, § 7; he 
did not, however, have standing to bring this 
claim, as he did not allege that (1) there had 
been a demand on and refusal by the proper 
authorities to institute proceedings for the pro- 
tection of the interests of the political agency or 
political subdivision; or (2) a demand on such 
authorities would have been useless. Shavitz v. 
City of High Point, 270 F. Supp. 2d 702, 2003 
U.S. Dist. LEXIS 11839 (M.D.N.C. 2003). 

Civil Penalties That Do Not Accrue to 
the State. — An individual, who was assessed 
a $50.00 civil penalty for a red light violation 
detected by cameras installed under the au- 
thority of G.S. 160A-300.1 and High Point, 
N.C., Ordinance No. 00-89, § 10-1-306, 
launched a challenge to the statute and the 
ordinance based on N.C. Const. art. IX, § 7; 
while the court concluded that the assessments 
in question constituted monetary payments 
which, although levied in a civil setting, were 
penal in nature, the assessments did not accrue 
to the state. Therefore, the “civil penalties” 
assessed the city pursuant to its ordinance 
were not subject to the requirements of N.C. 
Const. art. IX, § 7. Shavitz v. City of High 
Point, 270 F. Supp. 2d 702, 2003 U.S. Dist. 
LEXIS 11839 (M.D.N.C. 2003). 

Payments collected as penalties under 
the Employment Security Act are “addi- 
tional taxes” and thus remedial, rather than 
punitive, in nature; accordingly, payments col- 
lected by the Employment Security Commis- 
sion pursuant to G.S. 96-10 are not subject to 
N.C. Const. IX, § 7. N.C. Sch. Bds. Ass’n v. 
Moore, 160 N.C. App. 253, 585 S.E.2d 418, 2003 
N.C. App. LEXIS 1794 (2003). 

Proceeds of penalties that are collected 
for violation of campus traffic and parking 
ordinances as “infractions” under G.S. 116- 
44.4(g) are subject to N.C. Const. art. IX, § 7. 
N.C. Sch. Bds. Ass’n v. Moore, 160 N.C. App. 
253, 585 S.E.2d 418, 2003 N.C. App. LEXIS 
1794 (2003). 

“Civil penalties” imposed by G.S. 116- 
44.4(h), which are intended to compensate 
campuses for the expense of establishing and 
maintaining parking-and transportation-re- 
lated services, are remedial in nature and thus 
are not subject to N.C. Const. art. IX, § 7. N.C. 
Sch. Bds. Ass’n v. Moore, 160 N.C. App. 253, 585 
S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 

Because the North Carolina General As- 
sembly enacted G.S. 116-44.4 pursuant toa 
clear grant of constitutional authority to 
establish a mechanism for administering the 
“maintenance and management” of traffic and 
parking on each University of North Carolina 
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campus, G.S. 116-44.4 is constitutional under 
N.C. Const. art. IX, § 8, which is a co-equal 
provision with N.C. Const. art. IX, § 7. N.C. 
Sch. Bds. Ass’n v. Moore, 160 N.C. App. 253, 585 
S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 

Broad authority granted to University 
of North Carolina (UNC) campus trustees 
under G.S. 116-33, including the authority to 
assess fines for the loss, damage, or late return 
of campus library materials, is intended to 
promote the remedial purpose of keeping the 
cost of an education at the several UNC cam- 
puses as low as possible; because G.S. 116-33 
advances this remedial purpose, the statute is 
constitutional under N.C. Const. art. IX, § 9, 
which is a co-equal provision with N.C. Const. 
art. IX, § 7. Thus, the clear proceeds of pay- 
ments collected pursuant to G.S. 116-33 are not 
subject to N.C. Const. art. IX, § 7. N.C. Sch. 
Bds. Ass’n v. Moore, 160 N.C. App. 253, 585 
S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 

Purpose of G.S. 105-113.105 through 105- 
113.113 is to levy an excise tax to generate 
revenue for state and local law enforcement 
agencies and for the General Fund, which is a 
remedial purpose; payments collected under 
G.S. 105-113.105 thus are not subject to N.C. 
Const. IX, § 7. N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 

Payments by an environmental violator 
to support a supplemental environmental 
project as part of a settlement agreement are 
still paid because of a civil penalty assessed 
against the environmental violator; as such, 
they are punitive in nature and therefore sub- 
ject to N.C. Const. art. IX, § 7. N.C. Sch. Bds. 
Ass’n v. Moore, 160 N.C. App. 253, 585 S.E.2d 
418, 2003 N.C. App. LEXIS 1794 (2003). 

Payments collected by state agencies as 
fines or civil penalties assessed against a 
public school or local school administra- 
tive unit need not be remitted to the Civil 
Penalty Fund but may instead remain with the 
collecting State agency, where they may be 
used for purposes other than maintaining pub- 
lic schools; if payments collected as civil penal- 
ties from public schools were subject to N.C. 
Const. art. IX, § 7, the offending unit would 
receive back from the School Technology Fund a 
portion of the fine or penalty assessed against 
the unit and thus would be unjustly enriched by 
its own wrongdoing in the sense that it would 
retain the use of money that would otherwise 
have been entirely paid to a State agency. N.C. 
Sch. Bds. Ass’n v. Moore, 160 N.C. App. 253, 585 
S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 

Payments authorized by G.S. 20-118(e) 
are punitive in nature and are therefore 
subject to N.C. Const. art. IX, § 7. N.C. Sch. 
Bds. Ass’n v. Moore, 160 N.C. App. 253, 585 
S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 

G.S. 105-267 did not preclude action by 
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the North Carolina School Boards Associ- 
ation and several boards of education for a 
declaratory judgment that various monetary 
payments collected by state agencies were sub- 
ject to N.C. Const. art. IX, § 7; school boards 
did not owe any taxes, and their claims against 
the North Carolina Secretary of Revenue were 
not brought for the purpose of preventing the 
collection of any tax but instead to determine 
the proper disposition of amounts collected by 
the North Carolina Department of Revenue as 
statutorily-denominated “penalties” or “addi- 
tional taxes.” N.C. Sch. Bds. Ass’n v. Moore, 160 
N.C. App. 253, 585 S.E.2d 418, 2003 N.C. App. 
LEXIS 1794 (2003). 

Payments authorized by G.S. 20-309(e) 
are in the nature of sanctions and are thus 
subject to N.C. Const. art. IX, § 7. N.C. Sch. 
Bds. Ass’n v. Moore, 160 N.C. App. 253, 585 
S.E.2d 418, 2003 N.C. App. LEXIS 1794 (2003). 

Penalties assessed as an additional tax 
under G.S. 105-236 and other provisions of the 
North Carolina Revenue Act for failure to com- 
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ply with the tax code are remedial, not puni- 
tive, and are thus not subject to N.C. Const. art. 
IX, § 7. N.C. Sch. Bds. Ass’n v. Moore, 160 N.C. 
App. 253, 585 S.E.2d 418, 2003 N.C. App. 
LEXIS 1794 (2003). 

Applied in State v. Walker, 27 N.C. App. 295, 
219 S.E.2d 76 (1975); In re Phillips, 66 N.C. 
App. 468, 311 S.E.2d 365 (1984). 

Cited in Wilson County Bd. of Educ. v. Wil- 
son County Bd. of Comm'rs, 26 N.C. App. 114, 
215 S.E.2d 412 (1975); Roberson v. Dale, 464 F. 
Supp. 680 (M.D.N.C. 1979); Kiddie Korner Day 
Schools, Inc. v. Charlotte-Mecklenburg Bd. of 
Educ., 55 N.C. App. 134, 285 S.E.2d 110 (1981); 
Britt v. North Carolina State Bd. of Educ., 86 
N.C. App. 282, 357 S.E.2d 432 (1987); State ex 
rel. Thornburg v. Currency in Amount of 
$52,029.00, 324 N.C. 276, 378 S.E.2d 1 (1989); 
Francine Delany New Sch. for Children, Inc. v. 
Asheville City Bd. of Educ., 150 N.C. App. 338, 
563 S.E.2d 92, 2002 N.C. App. LEXIS 490 
(2002), cert. denied, 356 N.C. 670, 577 S.E.2d 
117 (2003). 
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Confiscated Drugs. — If federal authorities 
confiscate drug related property and thereafter 
return a part of it to local authorities for law 
enforcement purposes, the North Carolina Con- 
stitution and laws do not require these funds to 
go to the local school board as forfeited property 
and they may be used by local law enforcement. 
See opinion of the Attorney General to Mr. 
Aubrey S. Tomlinson, Jr., Attorney for Franklin 
County, 57 N.C.A.G. 51 (1988). 

Monies collected by a city from motor- 
ists who violate its ordinance prohibiting 
overtime parking do not constitute a penalty 
for a breach of a State penal law, and such 
“clear proceeds” need, therefore, not be used for 
the county schools pursuant to this section but 
may be kept by the city. See opinion of Attorney 
General to The Honorable C. Colon Willoughy, 
Jr., District Attorney, Tenth Judicial District, 
1997 N.C.A.G. 58 (9/16/97). 

Disposition of Proceeds of Environmen- 
tal Civil Penalties. — The proceeds of envi- 
ronmental civil penalties controlled by this sec- 
tion, which were collected from offending local 
school administrative units before September 
1, 1997, may not be returned to the offending 
local units but rather should be deposited into 
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the General Fund. The proceeds of environmen- 
tal civil penalties controlled by this section 
which are collected from offending local school 
administrative units on or after September 1, 
1997, may not be returned to the offending local 
units. However, in compliance with G.S. 115C- 
457.1 et seq., these funds should be remitted to 
the Civil Penalty and Forfeiture Fund, trans- 
ferred to the State School Technology Fund, 
and allocated to all eligible local school admin- 
istrative units, except the offending unit, on the 
basis of average daily membership. See opinion 
of Attorney General to Richard Whisnant, Gen- 
eral Counsel Department of. Environment, 
Health & Natural Resources, 1997 N.C.A.G. 65 
(11/4/97). 

Counties do not have a sound legal basis 
for contesting the action of the United 
States Attorney in confiscating drug re- 
lated property where all aspects of the inves- 
tigation, search, arrest and seizure are handled 
by State law enforcement officials and all crim- 
inal charges are in State court. Where federal 
agents participate in the investigation, arrest 
or seizure the county has no legal standing. See 
opinion of the Attorney General to Mr. Aubrey 
S. Tomlinson, Jr., Attorney for Franklin County, 
57 N.C.A.G. 51 (1988). 


TABLES OF LAWS CODIFIED SUBSEQUENT 
TO 1919 


This table indicates the original codification of Session Laws in the General 
Statutes of North Carolina. This table does not reflect the repeal or renum- 
bering of sections of the General Statutes since the original codification of a 
particular Session Law or section thereof. 


SESSION LAWS OF 2004, 1st EX. SESS. 


Ch. Sec. General Statutes Ch. Sec. General Statutes 
204 il 105-129.60, 204 il 105-129.66 
105-129.61, 2 105-129.4 
105-129.62, 3 105-164.14 
105-129.63, 4 105-259 
105-129.64, 
105-129.65, 
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Sections Added, Amended or 
Repealed 2004 Ist Extra Session 


This table lists the sections of the General Statutes of North Carolina which 
were added, amended or repealed during the 2004 1st Extra Session of the 
General Assembly. 

In instances where the effective date of an act has been postponed beyond 
January 1, 2005, the effective date of such act is indicated in the right-hand 
column. 


Postponed 

G.S. Session Laws Effective 

$ Effect Chapter Section Date 
105-129.4 Amended 204 2 
105-129.60 Added 204 th 
105-129.61 Added 204 1 
105-129.62 Added 204 if 
105-129.63 Added 204 1 
105-129.64 Added 204 1 
105-129.65 Added 204 1 
105-129.66 Added 204 1 
105-164.14 Amended 204 3 
105-259 Amended 204 4 
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ACCIDENT AND HEALTH 
INSURANCE. 
Computer manufacturing facilities. 
Tax incentives for major facilities. 
Providing insurance to full-time 
employees, requirement, 
§105-129.62, (b). 


C 


CARRYFORWARDS OF TAX 
CREDITS. 
Tax incentives for major computer 
manufacturing facilities. 
Unused portion of credit, §105-129.65, 
(d). 


COMPUTER MANUFACTURING 
FACILITIES. 
Sales and use tax refunds, 
§105-129.164, (). 
Tax incentive for major facilities, 
§§105-129.60 to 105-129.66. 
Allocation of credit allowed, 
§105-129.65, (a). 
Amount of tax credit. 
Cap, §105-129.65, (b). 
Makeup account, credit to, credit 
exceeding cap, §105-129.65, 
(c). 
Determined based on taxable year, 
§105-129.64, (a). 
Production factor for taxable years, 
§105-129.64, (f). 
Taxable year 2005, §105-129.64, 
(b). 
Taxable years 2006-2009, 
§105-129.64, (c). 
Taxable years 2010-2014, 
§105-129.64, (d). 
Taxable years 2015-2019, 
§105-129.64, (e). 
Application for determination, 
§105-129.63. 
Cap on amount of credit, §105-129.65, 
(b). 
Makeup account, credit to, credit 
exceeding cap, §105-129.65, 
(c). 


COMPUTER MANUFACTURING 

FACILITIES —Cont’d 

Tax incentive for major facilities 

—Cont’d 

Carryforwards. 

Unused portion of credit, 

§105-129.65, (d). 
Confidentiality of tax information. 

Exception to disclosure prohibition, 
§105-259, (b). 

Consent of related entities and 
strategic partners. 

Inclusion of jobs created in taxpayer 
increased employment level, 
§105-129.62, (f). 

Definitions, §105-129.61. 
Election of percentage to be applied 

against taxes, §105-129.65, 

(a). 

Eligibility for credit allowed. 

Consent of related entities and 
strategic partners. 

Inclusion of jobs created in 
taxpayer increased 
employment level, 
§105-129.62, (f). 

Determination by secretary, 
§105-129.62, (a). 

Application, §105-129.63. 

Environmental compliance, 
§105-129.62, (c). 

Health insurance for full-time jobs, 
$105-129.62, (b). 

No overdue tax debts, §105-129.62, 
(e). 

Occupational health and safety 
compliance, §105-129.62, 

(d). 
Environmental! violations. 

Ineligibility for credit allowed, 
§105-129.62, (c). 

Expiration of credit. 

Failure to meet employment level 
and investment requirements, 
§105-129.64, (g). 

False information on application. 

Forfeiture of credit, 

§105-129.63. 
Forfeiture of credit. 

Failure to create required jobs or 
make required investment, false 
information, §105-129.63. 


COMPUTER MANUFACTURING 
FACILITIES —Cont’d 
Tax incentive for major facilities 
—Cont’d 
General credit against franchise and 
income taxes, §105-129.64, 
(a). 


Health insurance for full-time jobs. 


Eligibility requirement, §105-129.62, 
(b). 


Increased employment level. 


Eligibility requirement, §105-129.62, 


(a). 
Expiration of credit. 
Failure to meet requirement, 
§105-129.64, (g). 
Forfeiture of credit. 
Failure to meet requirement, 
§105-129.63. 
Investment of private funds. 


Eligibility requirement, §105-129.62, 


(a). 
Expiration of credit. 
Failure to meet requirement, 
§105-129.64, (g). 
Forfeiture of credit. 
Failure to meet requirement, 
§105-129.63. 
Legislative findings, 
§105-129.60. 
Makeup account. 
Credit to, credit exceeding cap, 
§105-129.65, (c). 
Occupational health and safety 
violations. 
Ineligibility for credit allowed, 
§105-129.62, (d). 
Overdue tax debts. 
Ineligibility for credit allowed, 
§105-129.62, (e). 
Sunset, §105-129.66. 
Tax incentives for new and 
expanding businesses. 
Eligibility for credits under article, 
§105-129.4, (b7). 


D 


DEFINED TERMS. 
Computer manufacturing. 

Tax incentive for major computer 
manufacturing facilities, 
§105-129.61. 

Facility. 
Tax incentive for major computer 


manufacturing facilities, 
§105-129.61. 


INDEX 


DEFINED TERMS —Cont’d 
Full-time job. 

Tax incentive for major computer 
manufacturing facilities, 
§105-129.61. 

Increased employment level. 

Tax incentive for major computer 
manufacturing facilities, 
§105-129.61. 

Related entity. 

Tax incentive for major computer 
manufacturing facilities, 
§105-129.61. 

Strategic partner. 

Tax incentive for major computer 
manufacturing facilities, 
§105-129.61. 

Successor in business. 

Tax incentive for major computer 
manufacturing facilities, 
§105-129.61. 

Unit output. 

Tax incentive for major computer 
manufacturing facilities, 
§105-129.61. 


F 


FRANCHISE TAX. 
Computer manufacturing facilities. 

Tax incentives for major 
manufacturing facilities, 
§§105-129.60 to 
105-129.66. 

See COMPUTER 
MANUFACTURING 
FACILITIES. 

Credits. 

Tax incentives for major computer 
manufacturing facilities, 
§§105-129.60 to 105-129.66. 

See COMPUTER 
MANUFACTURING 
FACILITIES. 


H 


HEALTH INSURANCE. 
Computer manufacturing facilities. 
Tax incentives for major facilities. 
Providing insurance to full-time 
employees, requirement, 
§105-129.62, (b). 


INCOME TAX. 


Computer manufacturing facilities. 


Tax incentives for major 
manufacturing facilities, 
§$105-129.60 to 
105-129.66. 

See COMPUTER 
MANUFACTURING 
FACILITIES. 

Credits. 

Tax incentives for major 
manufacturing facilities, 
§§105-129.60 to 105-129.66. 

See COMPUTER 
MANUFACTURING 
FACILITIES. 


O 


OCCUPATIONAL SAFETY AND 
HEALTH. 


Computer manufacturing facilities. 


Tax incentive for major facilities. 
Eligibility for credit allowed, 
§105-129.62, (d). 


S 
SALES AND USE TAX. 


Computer manufacturing. 
Refunds, §105-129.164, (j). 


INDEX 


TAXATION. 
Computer manufacturing facilities. 

Tax incentives for major 
manufacturing facilities, 
§§105-129.60 to 105-129.66. 

See COMPUTER 
MANUFACTURING 
FACILITIES. 

Credits. 

Tax incentives for major computer 
manufacturing facilities, 
§$105-129.60 to 105-129.66. 

See COMPUTER 
MANUFACTURING 
FACILITIES. 


TAX INCENTIVES FOR MAJOR 
COMPUTER MANUFACTURING 
FACILITIES, §§105-129.60 to 
105-129.66. 

See COMPUTER MANUFACTURING 
FACILITIES. 


TAX INCENTIVES FOR NEW AND 
EXPANDING BUSINESSES. 
Computer manufacturing facilities. 
Eligibility for credits under article, 

§105-129.4, (b7). 
Eligibility for credits. 
Computer manufacturing facilities, 
§105-129.4, (b7). 
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